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Dear Mr Towers

This is in response to your letter dated November 2009 concerning the

shareholder proposal submitted to Exelon by Bernard Meyer We also have received
letter from the proponent dated November 10 2009 Our response is attached to the

enclosed photocopy of your correspondence By doing this we avoid having to recite or
summarize the facts set forth in the correspondence Copies of all of the correspondence
also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which
sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

Heather Maples
Senior Special Counsel

DIVISION OF
CORPORATION FINANCE

Pc

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON D.C 20549-4561

D4ember 18 2009Received SEC

Scott Towers

Ballard Spahr LLP

1735 Market Street 51st Floor

Philadelphia PA 19103-7599

Re Exelon Corporation

Incoming letter dated November 2009

Enclosures

cc Bernard Meyer

FISMA 0MB Memorandum M-07--16



December 18 2009

Response of the Office of Chief Counsel
Division of Corporation Finance

Re Exelon Corporation

Incoming letter dated November 2009

The proposal recommends that monies donated by Exelon be recovered and
returned to both Exelon customers and shareholders

There appears to be some basis for your view that Exelon may exclude the

proposal under nile 14a-8i3 as vague and indefinite We note in partióular your view
that the proposal does not sufficiently identify how the funds if recovered should be
divided among customers and shareholders Accordingly we will not recommend
enforcement action to the Commission ifExelon omits the proposal from its proxy
materials in reliance on rule 14a-8i3 In reaching this position we have not found it

necessary to address the alternative bases for omission upon which Exelon relies

Sincerely

Matt McNair

Attorney-Adviser



DIVISION OF CORPORATIONI1NANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 14a-8 CFR 240.14a-8 as with other matters underthe proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in aparticular matter to

reconmiend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnithed by the proponent or the proponents representative.

Although Rule 14a-8k does not require any communications from sharehOlders to the

Commissions staff the staff will always considerinformation concerning alleged violations of

the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no
action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

detennination not to recommend or take Commission enforcement action does not preclude

proponent Or any shareholder of company from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy
material



Ballard Spalir
LLP
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November 2009

Via Electronic Mail shareholderproposalssec.ov

Office of the Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

Re Exelon Corporation Shareholder Proposal

of Bernard Meyer

Ladies and Gentlemen

This letter is to inform you that our client Exelon Corporation Exelon in accordance with

Rule 14a-8j under the Securities Exchange Act of 1934 as amended the Exchange Act
intends to omit from its proxy statement and form of proxy for its 2010 annual meeting of

shareholders collectively the 2010 Proxy Materials shareholder proposal received from

Bernard Meyer the Proponent by letter dated March 172009 the Proposal copy of

which is attached hereto as Exhibit

Accordingly on behalf of Exelon we respectfully request that the staff of the Division of

Corporate Finance of the Securities and Exchange Commission the Commissionor the

ff concur in our view that the Proposal may be omitted from the 2010 Proxy Materials

Bernard Meyer is the beneficial owner of 46 shares of Exelons common stock and has held shares of

Exelon common stock since September 2003
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under Rule 14a-8i7 because the Proposal deals with matter relating to

Exelons ordinary business operations

under Rule 14a-8il because the Proposal is not proper subject for action by

shareholders under the laws of the Commonwealth of Pennsylvania

under Rule 14a-8i6 because Exelon would lack the power to implement the

Proposal and

under Rule 14a-8i3 because the Proposal violates Rule 14a-9 in that it

contains materially false misleading and ambiguous statements

To the extent the reasons for such omission are based on matters of state law this letter

constitutes an opinion of counsel pursuant to Rule 14a-8j2ii The signatory of this letter is

duly licensed attorney in the Commonwealth of Pennsylvania

In accordance with Section of Staff Legal Bulletin No 14D Nov 2008 SLB 14D this

letter and its attachments are being emailed to the Commission at

shareholderproposalsseô.gov Because this request will be submitted electronically pursuant to

SLB 14D the Company is not enclosing the additional six copies ordinarily required by Rule

14a-8j Also in accordance with Rule 14a-8j copy of this letter and its attachments are

being mailed on this date to the Proponent informing him of Exelons intention to omit the

Proposal from the 2010 Proxy Materials Pursuant to Rule 14a-8j this letter is being filed with

the Commission no later than eighty 80 calendar days before Exelon intends to file its

definitive 2010 Proxy Materials with the Commission On behalf of Exelon we hereby agree to

promptly forward to the Proponent any Staff response to this no-action request that the Staff

transmits to us only

Rule 14a-8k and SLB 14D provide that shareholder proponents are required to send companies

copy of any correspondence that they submit to the Commission Accordingly on behalf of

Exelon we hereby request the Proponent to send copy of any correspondence that he submits

to the Commission with respect to the Proposal to our attention do Exelon Corporation 10

Dearborn Street 5311 Floor Chicago IL 60603

OMEAST 11600842 vii
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THE PROPOSAL

The Proposal requires action by Exelon on the following matter

It is recommended that the monies donated by Exelon be

recovered and returned to both Exelon customers and shareholders

The Proponent previously submitted two other shareholder proposals essentially identical to the

Proposal for Exelons 2005 and 2006 annual meeting Exelon sought no action relief for both

shareholder proposals specifically with no-action request submitted to the Staff on February

2005 and no-action request submitted to the Staff on December 14 2005 The Staff granted

Exelons requests for no-action relief by letters dated March 14 2005 and January 20 2006

respectively In the Staffs March 14 2005 letter the Staff granted relief to Exelon in reliance

on rules 14a-8b and 14a-8f because the proponent does not satisfy the minimum ownership

requirement for the one-year period specified in rule 14a-8b In addition in the Staffs

January 20 2006 letter the Staff granted relief in reliance on rules 14a-8b and 14a-8f because

the Proponent failed to supply within 14 days of receipt of Exelons request documentary

support sufficiently evidencing that he satisfied the minimum ownership requirement for the one-

year period as of the date that he submitted the proposal as required by Rule 14a-8b Copies

of these letters are attached hereto as Exhibit and Exhibit respectively

Although the Proponent initially failed to provide statement that the Proponent intends to hold

the minimum number of Exelon securities through the date of the annual shareholders meeting at

issue as required by Rule 14a-8 the Proponent has resolved such procedural deficiency In

addition the Proponent indicated that the Proposal was proxy statement proposal for 2009 or

2010 This procedural deficiency has also been resolved as indicated in Exelons letter to the

Proponent dated April 2009 Proposals to be included in the proxy statement for the 2009

annual meeting were required to be received by Exelon no later than November 19 2008 and

therefore your Proposal could not be included in the proxy statement for the annual meeting of

shareholders of Exelon to be held on April 28 2009 which was made available to shareholders

onMarch 19 2009

The Proposal also includes the following supporting statements

As per the recent Senator Vincent Fumo corruption trial where he

was convicted on 137 corruption counts Prosecutors said Fumo

plundered the resources of Citizens Alliance after persuading Peco

Energy utility regulated by the state to give the group $17

million Fumo admitted only that he borrowed tools and

equipment worth fraction of that amount or accepted modest

amount of perks in exchange for his time He had started the

nonprofit and called it mynonprofit my entity my baby They

DMEAST 11600842 vii
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say he also systematically destroyed e-mail evidence during the

long FBI probe the basis for obstruction charges.2

ANALYSIS

The Proposal may be omitted under Rule 14a-8f7 because it deals with

matter relating to Exelons ordinary business operations

Under Rule 14a-8i7 company may omit shareholder proposal from its proxy materials if

the proposal deals with matter relating to the companys ordinary business operations The

acknowledged purpose of Rule 14a-8i7 is to allow companies to exclude shareholder

proposals that deal with ordinary business matters on which shareholders as group would not

be qualified to make an informed judgment due to their lack of business experience and their

lack of intimate knowledge of the issuers business.3

In series of letters the Staff has repeatedly taken the position that shareholder proposals

relating to corporations charitable contributions are excludable under Rule 14a-8i7

formerly Rule 14a-8c7.4 As the Staff has also noted the mere fact that proposal may be

tied to social issue would not remove it from the sphere of ordinary business operations for

purposes of Rule 14a-8i7 formerly Rule 14a-8c7.5

Under the Pennsylvania Business Corporation Law of 1988 as amended the PBCL the

allocation of charitable contributions is matter that business corporation is permitted to

relegate to its ordinary business operations Charitable contributions and donations are

specifically authorized by Section 1502a9 of the PBCL which provides that corporations

may make contributions and donations.6 Under the PBCL decisions concerning the allocation

PECO Energy Company PECO is wholly-owned subsidiary of Exelon

Exchange Act Release No 34-12999 November 22 1976

See Delta Air Lines Inc July 29 1999 Proposal that contributions in excess of $25000 per year be

approved by shareholders properly excluded under Rule 14a-8i7 see also e.g Pacific Gas Electric

Company January 22 1997 proposal advocating that registrant cease funding of particular charity

properly excluded under former Rule 14a-8c7 Wells Fargo Company January 26 1993 proposal

advocating that registrant not provide funding to particular charity properly excluded under former Rule

14a-Sc7 American Express Co February 28 1992 proposal advocating that registrant refrain from

making contributions in support of organizations that advocate or perform abortions properly excluded

under former Rule 14a-8c7 US West Inc February 25 1992 same Exxon Corporation February

19 1992 same Bank of America Corp January 24 2003 proposal requesting that registrant refrain

from making any charitable contributions

See PepsiCo Inc March 24 1993

15 Pa C.S.A Section 1502a9
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of charitable contributions need not be approved by the shareholders of corporation or by the

corporations board of directors and as result are permitted to be treated by the corporation as

matter relating to the conduct of its ordinary business operations

Exelon and its subsidiaries contribute on regular basis to numerous charities and non-profit

organizations that serve the communities in which they do business Exelon treats the allocation

of charitable contributions as part
of the ordinary business operations of it and its subsidiaries

To the extent the Proposal is read as one relating to charitable contributions made by Exelon we

believe it falls squarely within the type of proposals that the Staff has stated may be excluded

under Rule 14a-8i7 and thus may properly be omitted by Exelon from the 2010 Proxy

Materials.7

To the extent that the Proposal is read only as request for the return of funds that PECO paid to

Citizens Alliance such funds were made as parts of settlements of litigation in two regulatory

proceedings before the Pennsylvania Public Utility
Commission.8 Former Senator Vincent

Fumo intervened in both matters and in connection with those matters there were ongoing

settlement negotiations between PECO on one hand and former Senator Fumo The payments to

Citizens Alliance resulted from those settlements Section 1502a2 of the PBCL expressly

permits corporation to sue and be sued and to participate in judicial and other types of

proceedings Therefore under the PB CL decisions concerning litigation including settlement

decisions need not be approved by shareholders of corporation and are thus permitted to be

treated as ordinary business operations under Rule 14a-8i7 Accordingly the Proposal may

be excluded under Rule 14a-8i7

II The Proposal may be omitted under Rule 14a-8i1 because it is not

proper subject for action by shareholders under the laws of the

Commonwealth of Pennsylvania

shareholder proposal that purports to require board action improperly dismisses the authority

of the board of directors under state law to decide whether particular matter is in the best

interests of the company at issue The Proposal seeks shareholder approval of the Proponents

recommendation for Exelon to recover funds that were donated by Exelon and return such

See Delta Air Lines Inc July 29 1999 proposal that contributions in excess of $25000 per year be

approved by shareholders properly excluded under Rule 14a-8i7

See In re the Application of PECO Energy Company for Approval of its Restructuring_Plan Under Section

2806 of the Public Utility Code-PUC Docket No R-00973953 filed on April 1997 see also Application

of PECO Energy Company Pursuant to Chapters 11 19 2122 and 28 of the Public Utility Code for

Approval of fl Plan of Corporate Restructuring including the Creation of Holding Company and

the Merger of the Newly Formed Holding Company and Unicorn Corporation PUC Docket No
10550F0 147 filed on November 22 1999
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funds to both Exelons customers and shareholders However the Proposal is not proper

subject for action by shareholders under the laws of the Commonwealth of Pennsylvania which

provide that unless otherwise provided by statute or in bylaw adopted by the shareholders all

powers vested by law in business corporation shall be exercised by or under the authority of

and the business and affairs of every business corporation shall be managed under the direction

of board of directors 15 Pa C.S.A 1721a Among the powers vested by law in business

corporation is the power to among other things make contributions and donations and

participate in any judicial administrative arbitrative or other proceeding including by settling

litigation and defending lawsuits 15 Pa C.S.A 1502a9 and 1502a2 Accordingly we

believe that the Proposal may be omitted under Rule 14a-Si1 because it is not proper subject

for action by shareholders under the laws of the Commonwealth of Pennsylvania

IlL The Proposal may be omitted under Rule 14a-8i6 because Exelon would

lack the power or authority to implement it

Under Rule 14a-8i6 company may omit shareholder proposal from its proxy materials if

the company would lack the power or authority to implement it company lack the power

or authority to implement proposal and may properly exclude it pursuant to Rule 14a-8i6
when the proposal in question is so vague and indefinite that company would be unable to

detennine what action should be taken See International Business Machines Corporation

January 14 1992 see also Staff Legal Bulletin No 14B September 15 2004 The Proposal is

ambiguous in how Exelon should undertake to recover monies donated by Exelon and return it

to both Exelon customers and shareholders as it merely states that it is recommended that the

monies donated by Exelon be recovered and returned to both Exelon customers and

shareholders The Proposal appears to assume that one who donates funds to charitable

organization has legal right to recover such funds where there has been fraudulent conduct by

person associated with the charitable organization We have not found any statute or case law to

support that such right exists under Pennsylvania law Although the letter containing the

Proposal makes reference to Citizens Alliance it does not identify such entity or any other

entity as the one from which Exelon should recover funds Nor does the Proposal specify which

donated monies are to be recovered it is unclear whether the Proponent seeks the return of all

charitable donations made by Exelon and PECO or the return of amounts paid to Citizens

Alliance Further the Proposal does not sufficiently identify to whom such funds are to be

returned or how the funds ifrecovered should be divided among customers and shareholders

The Proposal says only that the monies should be returned to both Exelon customers and

shareholders It does not indicate whether the return should be made to current customers and

shareholders or to customers and shareholders at the time of the donation The use of the word

returned suggests that the latter groups were intended Since the donations made by Exelon to

various charitable organizations were made over time and the customers and shareholders are

constantly changing however it would be impossible to determine who was customer or

shareholder at the time of all donations The proposal also assumes that the money paid by

PECO to Citizens Alliance is still available for recovery from Citizens Alliance and/or Senator

Fumo when such is far from clear
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Therefore the Proposal does not provide an adequate basis for determining what action should

be taken by Exelon It is impossible to know exactly what the Proposal is requesting and

therefore impossible for Exelon to evaluate what if anything could be done to address it Even if

Exelon could recover monies donated it would be extremely burdensome ifnot impossible to

implement the Proposal Accordingly we believe that Exelon may properly omit the Proposal

under Rule 14a-8i6 because given its ambiguous nature Exelon would lack the power or

authority to implement it.9

IV The Proposal may be omitted under Rule 14a-8f3 because the Proposal is

false and misleading and creates certain ambiguities

Under Rule 14a-8i3.a company may omit shareholder proposal from its proxy materials if

the proposal or its supporting statement is contrary to the Commissions proxy rules including

Rule 14a-9 which prohibits materially false or misleading statements in proxy soliciting

materials False and misleading statements are not specifically defined in Rule 14a-8i3 or

Rule 14a-9 but are described as statements which are false and misleading as to any material

fact or which omit to state any material fact necessary to make statement not false or

misleading or to correct an earlier statement Therefore we believe that Rule 4a-9 covers

statements that are made as result of factual inaccuracies and opinions that are stated as fact

The Staff has recognized that proposals violate Rule 14a-9 where they are so vague and

indefinite that neither the shareholders voting on the proposal nor the company in

implementingthe proposal if adopted would be able to determine with any reasonable

certainty exactly what actions or measures the proposals require company may omit

shareholder proposal if the proposals supporting statements and resolutions are false and

misleading even if the proposal by itself is not false and misleading Also the note to Rule

Moreover to the extent that the Proposal specifically challenges amounts paid to Citizens Alliance Exelon

has no right to the return of funds paid to plaintiff as part of regulatory proceedings

See Staff Legal Bulletin No 148 September 15 2004 Philadelphia Electric Company July 30 1992

see also Proctor Gamble Co October 25 2002 See e.g Safescrint Pharmacies Inc February 27

2004 proposal requesting that stock options be expensed in accordance with FASB guidelines properly

excluded under Rule 14a-8i3 where FASB permits two methods of expensing stock-based

compensation Woodward Governor Co November 262003 proposal requesting that compensation

for the executives in the upper management that being plant managers to board members be based on

stock growth properly excluded under Rule 14a-8i3 Pfizer Inc February 18 2003 proposal

requesting that the board make all stock options to management and the board of directors at no less than

the highest stock price properly excluded under Rule 14a-8i3 General Electric Co February

2003 proposal requesting board to seek shareholder approval for all compensation for Senior Executives

and Board members not to exceed more than 25 times the average wage of hourly working employees

properly excluded under Rule 14a-8i3 General Electric Co January 23 2003 proposal seeking an

individual cap on salaries and benefits of one million dollars for GE officers and directors properly

excluded under Rule 14a-8i3

See PGE Corp January 30 2007
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14a-9 states that misleading statements may include which directly or indirectly

impugns character integrity or personal reputation or directly or indirectly makes charges

concerning improper illegal or immoral conduct or associations without factual foundation

The Staff has consistently granted no-action relief where the terms or standards under

shareholder proposal are subject to differing interpretations2 We believe the Proposal clearly is

subject to differing interpretations because it lacks specificity and contains terms and concepts

that are unclear.3 Specifically the Proposal does not provide an adequate basis for determining

what action should be taken to recover money that has already been donated by Exelon and to

return it to both Exelon customers and shareholders As described in greater detail in Section ifi

above the Proposal does not sufficiently identify what monies are to be returned or to whom

such monies should be returned or how it should be done It is unclear what the Proposal is

requesting and therefore it is open to multiple interpretations

The Proposals supporting statements also contain factual error in suggesting that Exelon has

been involved in corrupt practices Specifically the Proposals supporting statements state that

Prosecutors said Fumo plundered the resources of Citizens Alliance afler persuading Peco

Energy utility regulated by the state to give the group $17 million In addition the Proposal

includes quotation marks around the word donated implying that Exelon either gave money to

Citizens Alliance as favor to Senator Vincent Fumo or as charitable donation As indicated

in Section above the funds paid to Citizens Alliance were paid to settle regulatory

proceedings In suggesting that Exelon is involved in corruption these statements are factually

inaccurate and therefore violate the Commissions proxy rules Also the Proponent cites from

online resources as supporting evidence4 only one of which appears to be available for

review5 and provides no factual foundation for his statements which are in fact inaccurate

12
See e.g General Motors Corporation April 2008 allowing omission of shareholder proposal that

requested to implement leveling formula to calculate executive compensation Exxon Corporation

January 29 1992 permitting exclusion of shareholder proposal because it contained vague terms that

were subject to differing interpretations Fugua Industries Inc March 12 1991 meaning and

application of terms and conditions in proposal would have to be made without guidance from the

proposal and would be subject to differing interpretation.

IS

See e.g Kroaer Co March 18 2008 proposal requesting that executive performance targets be set

based on certain criteria ATT Inc January 17 2008 proposal requesting that executive performance

targets be based on certain criteria

The Proponent cites to www.deiawareonline.comlarticle/200903 16/NE WS/903 16035 and

www.foxnews.com/wires/2009Mar1 6/0.4670SenatorInvestiationTria1.00.htnh1 as evidence of his

accusations

The Proponent did not provide copies of his online resources in his letter dated March 17 2009 We

attempted to access each of the online resources that the Proponent cited in his letter but we were unable to

gain access to the article that is allegedly available at

www.de1awareonline.com/artic1e/200903l6/NEWS/90316035 Instead we received message Page Not

Found when we attempted to access this article
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Further use of the word returned in the Proposal suggests that Exelons customers and

sbareholdôrs donated the monies in question which is factually incorrect and misleading since

it was PECO that made the contributions to Citizens Alliance and the amount contributed by

PECO was not charged to customers in any sense that PECO customers paid for what PECO

contributed to Citizens Alliance The only monies paid by Exelons customers were paid for

services rendered and products sold by Exelon and the only monies paid by Exelons

shareholders were paid as consideration for their shares of Exelons stock Moreover the

payments from PECO to Citizens Alliance were paid before PIECO was merged into Exelon

The Proposal is also misleading and factually inaccurate insofar as it suggests that Exelons

customers have say in how Exelon conducts its business The rights and obligations of

Exelons customers are set forth in their contracts with Exelon Such contracts do not give

Exelons customers any right to have any input whatsoever with respect to Exelons business

decisions including how it spends or donates its money.6

Aside from being factually inaccurate the Proposal and supporting statements also imply

improper immoral and illegal conduct and impugn the character and integrity of Exelon and its

officers and directors For example in stating that Senator Fumo successfully persuaded PECO

to give Citizens Alliance $17 million the Proposals supporting statements imply that Exelon

has engaged in corrupt practices and supports illicit behavior by elected officials including

bribery Exelon has not engaged in corrupt practices or supported illicit behavior by elected

officials This language is impermissibly misleading as described in the note to Rule 14a-9

Accordingly we believe that Exelon may properly omit the Proposal under Rule 14a-8i3
because it is both materially false and misleading in that it includes factual inaccuracies and

opinions stated as fact While we are aware that the Staff oflen affords proponents the

opportunity to correct false and misleading statements there are exceptions to this policy.7 We
believe that the Proponent should not be given the opportunity to revise the Proposal because it is

so vague ambiguous and misleading that lExelon cannot determine what actions the Proposal is

contemplating

CONCLUSION

Based upon the foregoing analysis we respectfully request that the Staff of the Commission

concur that it will take no action if Exelon excludes the Proposal from its 2010 Proxy Materials

We would be happy to provide you with any additional information and answer any questions

that you may have regarding this subject If you disagree with the conclusions Set forth in this

16

Any payment to Exelons customers as requested in the Proposal would be windfall for such customers

who have received the products and/or services that they bargained for

See e.g General Motors Corporation April 2008 Yahoo Inc March 26 2008 Verizon

Conmunications Inc February 212008
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letter we respectfully request the opportunity to confer with you prior to the determination of the

Staffs final position If we can be of any further assistance in this matter please do not hesitate

to call me at 215 864-8632 or Lawrence Bachman Exelons Assistant General Counsel at

312 394-4485

Sincerely

Scott Towers

SPT/dms

Enclosures

cc Bernard Meyer

Bruce Wilson Esquire via electronic mail

Lawrence Bachman Esquire via electronic mail

Scott Peters Esquire via electronic mail

Robert Gerlach Esquire
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March 17 2009

Secretary and Deputy General Counsel

Exelon Corporation 5çceivej
10 South Dearborn Street 37th Floor

P0 Box 805398

Chicago Illinois 60680-5398

Dear Deputy General Counsel

Below is my proxy statement proposal for 2009 or 2010 Please respond as soon as possible if there

are errors or required additions

As per the recent Senator Vincent Fumo corruption trial where he was convicted on 137 corruption

counts

Prosecutors said Fumo plundered the resources of Citizens Alliance after persuading Peco Energy7

utility regulated by the state to give the group $17 million Fumo admitted only that he bOrrowed tools

and equipment worth fraction of that amount or accepted modest amount of perks in exchange for

his time He had started the nonprofit and called it my nonprofit my entity my baby

They say he also systematically destroyed e-mail evidence during the long FBI probe the basis for

obstruOtion charges

www.de1awareon1ine.com/artic1e/2OO90316/NEWS10316035

.http//wwwfoxnews.comtwires/2009MarI 6/04670.SenatorliwestigationTriaLOOihtrnl

Proposal it is recommended that the monies donated by Exelon be recovered and returned to

both Exelon customers and shareholders

Note If this proposal passes your review yet does not appear on the 2009 or 2010 proxy statement

will immediately notify the SEC the State of Pennsylvanias Attorney Generals Office and the PUG to

investigate why it was not so posted

AS of 03/1712009 currently own 46 shares of Exelon common stock The stock is held in my
Wachovia On-line Brokerage account

3/17009

Rrnrd Ii Mvr PyIrr cttrkhtdr

FISMA 0MB Memorandum M-07-16
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DMSION OF
CORPORATiON flNANCE

This is in response toyo letters dated February 2005 March 2005 and

March 2005 concerning the shareholder
proposals submitted to Exelon by

Bernard Meyer Our response is attached to the enclosed photocopy of your

correspondence By doing this we avoid having to recite or summarize the facts set forth

in the correspondence Copies of all of the correspondence also will be provided to the

proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

enclosures

cc Bernard 1-I Meyer

FISMA 0MB Memorandum M-07-16

Sincerely aP
Jonathan tngram

Deputy Chief Counsel

PtjL1c REFERENCE Copy

UNITED STATES

SECURIflES AND EXCHANGE COMMISSION
WASHINGTON D.C 20549-0402

March 14 2005

Robert Gerlach

Ballard Spahr Andrews Ingersoll LLP

1735 Market Street 51St Floor

Philadelphia PA 19103-7599

Re Exelon Corporation

Incoming letter dated February 2005

Dear Mr Gerlach

Public



March 14 2005

Response of the Office of Chief Counsel

Division of Cornoration Finance

Re Exelon Corporation

Incoming letter dated February 72005

The proposals relate to contributions

There appears to be some basis for your view that Exelon may exclude the

proposals under rule 14a-8f We note your representation that the proponent does not

satis1 the minimum ownership requirement for the one-year period specified in

rule 14a-8b Accordingly we will not recommend enforcement action to the

Commission if Exelon omits the proposals from its proxy materials in reliance on
rules 14a-8b and 14a-8f In reaching this position we have not found it

necessary to

address the alternative bases for omission upon which Exelon relies

Sincerely

Robyn Manos

Special Counsel
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Office of the Chief Counsel
Co

Division of Corporation Finance

Securities and Exchange Commission C.

450 Fifth Street N.W
Washington D.C 20549

Re Exelon Corporation Shareholder Proposals of Bernard Meyer

Ladies and Gentlemen

This letter is to inform you that our client Exelon Corporation Exelon in accordance

with Rule 14a.Sj under the Securities Exchange Act Of 1934 as amended intends to omit from

its proxy statement and form of proxy for its 2005 Annual Meeting of Shareholders collectively

the 2005 Proxy Materials set of five shareholder proposals collectively the Proposals

received from Bernard Meyer the Proponent The Proposals are attached hereto as

Exhibit

On behalf of Exelon we respectfully request that the staff of the Division of Corporation

Finance the Staff concur in our view that

the Proposals may be omitted under Rule 14a-8i3 because they are contrary to

Rule 14a-8bl which requires that the Proponent to be eligible to submit

shareholder proposal have continuously held for at least one year by the date on

which the proposal is submitted at least $2000 in market value or G/0 of

Exelons securities entitled to be voted on the proposal at the meeting in question

The Proponent submitted the Proposals in the form of single paragraph consisting of six sentences which

sentences comprise five separate shareholder proposals The separate proposals are defined below as the

Termination Proposal the Recovery Proposal tb Board Approval Proposal the Shareholder Approval Proposal and

the Political Contribution Proposal and are referred to collectively herein as the Proposals See Exhibit
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each of the Termination Proposal the Recovery Proposal the Board Approval

Proposal and the Shareholder Approval Proposal may be omitted under Rule 14a-

8i7 because it deals with mailer relating to Exelons ordinary business

operations

each of the Board Approval Proposal and the Political Contribution Proposal may
be omitted under Rule 14a-8i10 because such proposal has been substantially

implemented and

the Proposals maybe omitted under Rule 14a-8il because they are not

proper subject for action by shareholders under the laws of the Commonwealth of

Pennsylvania

To the extent the reasons for such omission are based on matters of state law this letter

constitutes an opinion of counsel pursuant to Rule 14a-8j2ii The signatory of this letter is

duly licensed attorney in the Commonwealth of Pennsylvania

Pursuant to Rule 14a-8j enclosed herewith are six copies of this letter and its

attachments Also in accordance with Rule 14a-8j copy of this letter and its attachments is

being mailed on this date to the Proponent informing him of Exelons intention to omit the

Proposal from the 2005 Proxy Materials Pursuant to Rule 14a-8j this letter is being filed with

the Securities and Exchange Commission the Commission no later than eighty SO calendar

days before Exelon files its definitive 2005 Proxy Materials with the Commission On behalf of

Exelon we hereby agree to promptly forward to the Proponent any Staff response to this no-

action request that the Staff transmits by facsimile to us only

TRE PROPOSALS

The Proposals require2 action by Exelon on five separate matters

ExelomPECO executives who approved contribution of$17 million dollars to

the Citizens Alliance fr Better Neighborhoods should be let go the

Termination Proposal.3

As is discussed in Section below the Proposals are worded in terms of action that shoul4 happen

Under the traditional usage of the term should it would appear that the Proponent seeks to require rather than

recommend or request that the matters addressed in the Proposals be implemented See Merriam-Webster Online

Dictionary should is used to express what is inevitable or seems likely to happen in the future To the extent that

this is the Proponents intent the Proposals are not proper subject for action by shareholders under the laws of the

Commonwealth of Pennsylvania Sec Section IV infia

The Citizens Alliance for Better Neighborhoods is Pennsylvania non-profit cotporation formed in July

1991 for charitable
purposes

Its current Chief Executive Officer is Frank DiCicco member of the City Council of

the City of Philadelphia
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The funds so contributed should be recovered and returned to both Exelon

customers and shareholders the Recovery Proposal

Contributions by Exelon over $50000 should be approved by the Board of

Directors the Board Aunroval Proposal

Contributions by Exelon over $1 million should require shareholder approval the

Shareholder Approval Proposal

Political contributions should not be permitted the Political Contribution

Proposal

ANALYSIS

The Proposals may be omitted under Rule 14a-8i3 because they are

contrary to Rule 14a-8b1 which requires that the Proponent to be

eligible to submit proposal have continuously held for at least one year by

the date on which the proposal Is submitted at least $2000 in market value

or 1% of Exelons securities entitled to be voted on the proposal at the

meeting in question

The Proposal was submitted by the Proponent on January 42004 and received by Exelon

on January 2004 The Proponent alleges in the Proposal that he was the oerof 23 shares of

Exelons common stock as of January 2004 On January 28 2004 Exelon sent to the

Proponent by overnight delivery and e-mail letter informing him that Exelons records do

not show the Proponent as registered holder of shares and suggesting that if the Proponent

holds his shares in brokerage or similar account he have the broker submit written statement

verifying that the Proponents status as shareholder and notwithstanding his status as

registered holder of shares the Proponent did not satistSr the eligibility requirements of Rule l4a

8bXl because the value of the 23 shares of Exelons common stock that he claimed to hold at

the time of the submission of the Proposal was $1545.37 and did not otherwise represent at least

1% of Exelons securities entitled to be voted on the proposal.4 copy of Exelons January 28

2004 letter to the Proponent is attached hereto as Exhibit the January 28th Letter While

Exelon did receive by e-mail brief response to the January 28th Letter see Exhibit attached

hereto the Proponent has not provided Exelon with any details regarding his alleged owership

of Exelons common stock To date Exelon has not been able to confinn whether the Proponent

holds any shares of Exeloris common stock

This represents the highest selling price for Exelons common stock during the 60 calendar days before the

Proposal was submitted $67.19 multiplied by 23 shares Sec Staff Legal Bulletin No 14 July 13 2001 On the

day that the Proposal was submitted Exelon had outstanding approximately 328141381 shares of its common

stock which is Exelons only voting security

PHLA 1964735 vS
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As Rule L4a-Sb1 requires that the Proponent to be eligible to submit proposal have

continuously held for at least one year by the date on which the proposal is submitted at least

$2000 in market value or 1% of Exelons securities entitled to be voted on the proposal at the

meeting in question and the Proponent has failed to meet this threshold the Proposal is properly

excluded under Rule 14a-8i3 because it is contrary to Rule 14a-8b1

II Each of the Termination Proposal the Recovery Proposal the Board

Approval Proposal and the Shareholder Approval Proposal may be omitted

under Rule 14a-8iX7 because It deals with matter relating to Exelons

ordinary business operations

Under Rule 14a-8i7 company may omit shareholder proposal from its proxy

materials if the proposal deals with matter relating to the companys ordinary business

operations The acknowledged purpose of Rule 14a-8iX7 is to allow companies to exclude

shareholder proposals that deal with ordinary business matters on which shareholders as

group would not be qualified to make an informed judgment due to their lack of business

experience and their lack of intimate knowledge of the issuers business See Exchange Act

Release No 34-12999 November22 1976

Termination Proposal

The Staff has consistently held that proposals relating to the dismissal termination or

hiring of executive officers are matters that are more appropriately addressed by the board of

directors and may be omitted pursuant to Rule 14a-8iX7 because they relate to ordinary

business operations See e.g The MONY Group Inc March 2004 Walt Disney Company

December 16 2002 Wachovia Corporation Februaiy 172002 Merrill Lynch Co
February 82002 Spartan Motors Inc March 13 2001 Wisconsin Energy Corporation

January 30 2001 and U.S Bancorp February 27 2000 As the Termination Proposal seeks

In Walt Disney Company December 16 2002 the Staff concluded that proposal to recommend and

request that the board of directors consider removmg the chief executive officer from the companys employment

and terminating his contract was excludable under Rule 14a-8Q7 as it related to the termination hiring or

promotion of employees in Wachovia Corporation February 17 2002 the Staff concluded that proposal

requesting that the board of directors seek and hire competent CEO may be excluded as ordinary business ask

related to the termination hiring or promotion of employees rn Merrill Lynch February 82002 the Staff

determined that shareholder proposal requesting the chief executive officers resignation may be excluded pursuant

to Rule 14a-8i7 as it related to the companys ordinary business of termination hiring or promotion of

employees in Spartan Motors Inc March 132001 the Staff held that shareholder proposal to remove the chief

executive officer was excludable under Rule 14a-8i7 as it related to the termination hiring or promotion of

employees In Wisconsin Energy Corporat1n January 302001 the Staff concluded that proposal relating to

vote of no confrdence hi management and requesting that the directors seek the resignation of the CEO and president

of tite company may be excluded under Rule 14a-8iX7 as it related to the companys ordinary business of

termination hiring or promotion of employees In U.S Bancorp February 21 2000 the Staff held that

shareholder proposal to remove the officers and directors from oflice may be excluded under Rule 14a-8i7 as it

related to the companys ordinary business of termination hiring orpromodon of employsen See also Middle South

continued..
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the dismissal of certain Exelon employees its relates to Exelons ordinary business operations

and maybe excluded from the 2005 Proxy Materials pursuant to Rule 4a-8i7

The Recovery Proposal the Board Approval Proposal and the

Shareholder Approval Proposal

in series of letters the Commission has repeatedly
taken the position that shareholder

proposals relating to corporations charitable contributions are excludable under Rule 14a-

8i7 formerly Rule 14a-8o7 See e.g Delta AirLines Inc July 29 1999 proposal that

contributions in excess of $25000 per year be approved by shareholders properly excluded under

Rule 14a-8i7 see also e.g Pacific Gas Electric Company January 22 1997 proposal

advocating that registrant cease funding of particular charity properly excluded under former

Rule 14a-8c7 Wells Fargo Company January 26 1993 proposal advocating that

registrant provide funding to particular charity properly excluded under form Rule 14a-

8cXl American Express Co February 28 1992 proposal advocating that registrant refrain

from making contributions in support of organizations that advocate or perform abortions

properly excluded under former Rule 14a-8o7 U.S West February 25 1992 same
Exxon Corporation February 19 1992 same As the Staff has also noted the mere fact that

proposal maybe tied to social issue would not remove it from the sphere of ordinary business

operations for purposes of Rule 14a-8i7 formerly Rule 14a-8c7 PepsiCo Inc March

24 1993

Under the Pennsylvania Business Corporation Law the PBCL the allocation of

charitable contributions is matter that business corporation is permitted to relegate to its

ordinary business operations Charitable contributions and donations are specifically authorized

by Section 1502a9 of the PBCL which provides that corporations may make contributions

and donations 15 Pa C.S.A 502a9 Under the PBCL decisions concerning the

allocation of charitable contributions need not be approved by the shareholders or the board of

directors and as result are permitted to be treated by the corporation as matter relating to the

conduct of its ordinary business operations

Exelon and its subsidiaries contribute on regular basis to numerous charities and non

profit organizations that serve the communities in whiŁh they do business Exelon treats the

allocation of charitable contributions as part of the ordinary business operations of it and its

subsidiaries Exelons charitable conixibutions program is overseen by Corporate Citizenship

Review Committee committee authorized by Exelons Board of Directors the Board and

..conlinued

Utilities Inc January 25 1988 shareholder proposal to replace chairman of the board and president excluded

wider Rule 14a-8o7 as ordinary business as itrelated to the decision to alter or terminate the duties of executive

personnel and Coniinental Illinois Corporation Febmary 24 1983 shareholder proposal that recommended that

the chairman of the board and the president be terminated as employees excluded under Rule 14a-8c7 as ordinary

business as it related to the employment of executive personnel

PHLA 1984735 v3
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comprised of various Exelon officers The Corporate Governance Committee of the Board

reviews Exelons policies and practices with respect to its charitable contributions program

Pursuant to the terms of Exelons Contribution Guidelines adopted by the Board and Exelons

Chief Executive Officer in April 2004 which guidelines apply to Exelon and its subsidiaries

contributions6 of less than $50000 require the approval of an officer acting pursuant to authority

delegated to such officer by the Board contributions of more than $50000 but less than

$1000000 require the approval of the Corporate Citizenship Review Committee and

contributions of more than $1000000 require the approval of the Board

In these circumstances the Recovery Proposal the Board Approval Proposal and the

Shareholder Proposal each of which fails squarely within the area of proposals that the Staff

has stated may be excluded under Rule 14a-8i7 may properly be omitted by Exelon from

the 2005 Proxy Materials See Delta Air Lines Inc July29 1999 proposal that contributions

in excess of $25000 per year be approved by shareholders properly excluded under Rule 14a-

8i7

Each of the Board Approval Proposal and the Political Contribution

Proposal may be omitted under Rule 14a-.8i1O because such proposal has

been substantially implemented

Rule 14a-8il0 permits the exclusion of proposal if the company has already

substantially implemented the proposal

The Board Approval ProposaL

As noted above pursuant to the terms of Exelons Contribution Guidelines

adopted in April 2004 which guidelines apply to Exelon and its subsidiaries contributions of

more than $50000 but less than $1000000 require the approval of the Corporate Citizenship

Review Committee As the Corporate Citizenship Review Committee acts pursuant to authority

delegated to it by the Board7 the Board Approval Proposal that contributions by Exelon over

$50000 should be approved by the Board of Directors has been substantially implemented and

may be properly omitted by Exelon from the 2005 Proxy Materials under Rule 4a-8i1

Contribution is defined in the guidelines to mean any gift or other transfer of money or any gift or other

transfer of property including real estate and equipment or any provision of services including the use ofproperty

facilities or personnel to any person organization or entity including charity governmental unit or civic or

community development organization at price or other consideration to the Company below fair value or be
applicable tariffed rates for the property or service provided

See 15 Pa C.S.A 1731a board of directors of business äorporation has authority to create one or more

committees which committee shall have and may exercise all of powers and authority of board of directors subject

to certain limited exceptions IS Pa C.S.A 1732b officers of business corporation shall have such authority

and perfoxm such duties as may be determined pursuant to resolutions or orders of board of directors

PHLJ 1964735 vS
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The Political Contribution Proposal

Exelon is registered holding company under the Public Utility Holding Company Act of

1935 PUHA As such Exelori and its subsidiaries are subject to the prohibition on political

contributions set forth in Section 12h of PUHCA which provides

It shall be unlawful for any registered holding company or any subsidiary

company thereof by use of the mails or any means or instnunentality of interstate

commerce or otherwise directly or indirectly

to make any contribution whatsoever in connection with the candidacy

nomination election or appointment of any person for or to any office or

position in the Government of the United States State or any political

subdivision of State or any agency authority or instn3mentaiity of any

one or more of the foregoing or

to make any contribution to or in support of any political party or any

committee or agency thereof

The term contribution as used in this subsection includes any gift subscription

loan advance or deposit of money or anything of value and includes any

contract agreement or promise whether or not legally enforceable to make

contribution

15 U.S.C 791

As Section 12h of PUHCA prohibits Exelon and its subsidiaries from making political

contributions the Political Contribution Proposal that political contributions should not be

permitted has been substantially implemented and may be properly omitted by Exelon from the

2005 Proxy Materials under Rule 14a-8il0

IV The Proposas may be omitted under Ride 14a-Si1 because they are not

proper subject for action by shareholders under the laws of the

Commonwealth of Pennsylvania

proposal that purports to require board action as opposed to requesting or

recommending board action improperly dismisses the authority of the board under state law to

decide whether particular matter in the best interests of the company at issue In these

circumstances the Staff has found that proposal can be omitted under Rule 14a-8iI ifthe

proponent at issue does not recast the proposal as request or recommendation instead of

mandate See e.g FAB Industries Inc March 23 2000 proposal that board retain services of

PHLA 1964735 v3
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investment bank to analyze strategic options Bangor Hydro-Electric Company March 13

2000 proposal that company prepare report discussing political contributions

As noted the Proposals are worded in terms of action that should happen which

suggests that the Proponent seeks to require rather than recommend or request that the matters

addressed in the Proposals be implemented See Merriam-Webster Online Dictionary should

is used to express
what is inevitable or seems likely to happen in the fttture To the extent that

this is the Proponents intent the Proposals are not proper subject for action by shareholders

under the laws of the Commonwealth of Pennsylvania whIch provide that unless otherwise

provided by statute or in by-law adopted by the shareholders all powers vested by law in

business corporation shall be exercised by or under the authority of and the business and affairs

of every business corporation shall be managed under the direction of board of directors 15

Pa C.S.A 1721 In such an instance we believe that the Proposals may be omitted under

Rule 14a-8il because they are not proper subject for action by shareholders under the laws

of the Commonwealth of Pennsylvania

CONCLUSION

Based upon the foregoing analysis we respectfully request that the Staff of the

Commissionconcur that it will take no action if Exelon excludes the Proposal from its 2005

Proxy Materials We would be happy to provide you with any additional information and answer

any questions that you may have regarding this subject If you disagree with the conclusions set

forth in this letter we respectfully request the opportunity to confer with you prior to the

determination of the Staffs final position If we can be of any further assistance in this matter

please do not hesitate to call me at 215-864-8526 or Scott Peters Exelons Assistant

Secretary at 312 394-7252

Sincerely

Robert Gerlach

RCO/ejg
Enclosures

cc Katherine IC Combs Esquire via overnight delivery

Edmond 3hisu Esquire

Bernard Meyer via overnight delivery

Scott Peters Esquire via overnight delivery

PHLA 1984735 vS
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January 2004

JAN 820u4

Ms Katherine Combs Ij
Vice President Corporate

Secretary and Deputy General Counsel

Exelon Corporation

10 $uth Dearborn Street 37th Floor

P.O Box 805396

Chicago urpnors 60580-5398

Dear Ms Combs

8elow is my proxy statement proposal for 2005 Please ropond as soon as possible if there

ace errors or required additions

ExeIon/PCO contributed $17 million dollars to the charityl of State Senator Fumo of

Pennsylvania after Senator Fumrs apparent friendly rulings on electricity deregulation in

Pennsylvania This is inappropriate ethical conduct Exelori/PECO executives who approvac

these payments should be let go and the donated monies recovered and returned to both

Exelon customers and shareioiders Contributions over $50 .000 should be approved by the

board of directors Contributions over $1 million dollars should require stockholder approval

Political contributions should not be permitted

Note If this proposal passes your review yet does not appear on the 2005 proxy statement

will immediately notify the SEC the State of Pennsylvanlas Attorney Generals Office arid the

PUC to investigate Why it ws not so posted

______________________ 113/2004

Bernard Meyer Exelon stockholder 23 shares

FISMA 0MB Memorandum M-07-16
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Frcrni o_Petars Scott Genco
Sent Thursday January 292004 401 PM

To FISMA 0MB Memorandum M-07-16

Ce Kathedna.Cornbsaxloncorp.com

Subject Exeon Shareholder Poposa

Rule i4a-8

Proposals of Sec
January 28 2004

By FeciEx and Email to internantbhm2@comcast.net

Mr Bernard I-I Meyer

FISMA 0MB Memorandum M-07-16

Re Shareholder Proposal for the Exelon Corporation 2005 Annual Meeting

of Shareholders

DGaI Mr Meyer

Thank you for your January 2004 letter relating to shareholder proposal

for the annual meeting of shareholders of Exelon Corporation to be held in

2005 Since receiving your letter we have been considering your inquiry

carefully

The SEC has rules relating to shareholders eligibility to submit

shareholder proposal to be included in proxy statement The relevant SEC

rules are in Rule l4a8 copy of which is enclosed for your reference
Under those rules in order to be eligible to suhmit proposal to be

included in our proxy statement you must have continuously held at least

$2000 in market value of Exelom common stock for at least one year before

you submitted your proposal and you must continuously hold those shares

through the date of the 2005 annual meeting You indicated in your letter

that you are the holder of 23 shares of Exelon common stock That is not

sufficient number of shares to satisfy the requirement of the SEC rules In

the sixty days before you submitted your proposal the relevant measurement

period under the SEC rules the highest trading price of Exelon common

stock was $67.19 that was also Exelons 52week high price At that price

you would have been required to own 30 shares to have met the share

ownership requirement

Our record of shareholders does not show you as registered holder of

shares assume that you hold your shares in brokerage or similar

account in which you are the beneficial owner and the broker is the

registered holder If you are able to satisfy the SEC requirement as to the

aggregate value of shares held for you by broker or nominee you may

submit written statement from the record holder of your shares verifying

that at the time you submitted your proposal you continuously held at

least 30 shares of Exelon corseon stock for at least one year Under the SEC

rules you will also need to include your own written statement that you
intend to continue to hold your shares through the date of the 2005 annual

meeting of shareholders

If you are able to meet the eligibility requirements for submission of

shareholder proposal we would encourage you to review the requirements in

the SEC rules relating to the text of your proposal We note that there

are some ways your proposal may fail to meet the requirements of the SEC



rules relating to the form and content of shareholder proposals If you meet

the eligibility requirements for shareholder proposal will ask the SEC

to make determination on those matters relating to the form and conteit of

your proposal

hope the information have provided is helpful to you If you have any

questions can be reached by regular mail at the address above or by email

at scott.petersexe1oncorp.COIa or by telephone at 3123947252 Once again
thank you for your inquiry

Very truly ycors

Scott Peters

Assistant Secretary SEC and PUHCA Counsel

Copies SEC Division of Corporation Finance

Eatherine Combs Vice President Corporate Secretary and Deputy

ceneral Counsel

Enclosure Rule 14a--8

Rule 14a8 -- Proposals of Security Hoiders.htm
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General Rules and Regulations

promulgated

underthe

Securities Exchange Act of 1934

Rule 14a8 -- Proposals of Security Holders

This section addresses when company must include shareholders proposal in its proxy statement and

identify the proposal in its form of proxy when the company holds an annual or special meeting of

shareholders In summary in order to have your shareholder proposal included on companys proxy

card and included along with any supporting statement in its proxy statement you must be eligible and

follow certain procedures Under few specific circumstances the company is permitted to exclude

your proposal but only after submitting its reasons to the Commission We structured this section in

question-and- answer format so that it is easier to understand The references to you are to

shareholder seeking to submit the proposal

Question What is proposal shareholder proposal is your recommendation or requirement

that the company and/or its board of directors take action which you intend to present at

meeting of the companys shareholders Your proposal shonid state as clearly as possible the

course of action that you believe the company should follow if your proposal is placed on the

companys proxy card the company must also provide in the form of proxy means for

shareholders to specify by boxes choice between approval or disapproval or abstention Unless

otherwise indicated the word proposal as used in this section refers both to your proposal and

to your conesponding statement in support of your proposal if any

Question Who is eligible to submit proposal and how do demonstrate to the company that

am eligible

In order to be eligible to submit proposal you must have continuously held at least $2000

in market value or 1% of the companys securities entitled to be voted on the proposal at

the meeting for at least one year by the date you submit the proposal You must continue to

/1/1fl
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hold those securities through the date of the meeting

If you are the registered holder of your securities which means that your name appears in

the companys records as shareholder the company can verify your eligibility on its own
although you will still have to provide the company with written statement that you intend

to continue to hold the securitis through the date of the meeting of shareholders However

if like many shareholders you are not registered holder the company likely does not know

that you are shareholder or how many shares you own In this case at the time you

submit your proposal you must prove your eligibility tôthe company in one of two ways

The first way is to submit to the company written statement from the record

holder of your securities usually broker or bank verifying that at the time you
submitted your proposal you continuously held the securities for at least one year

You must also include ybur own written statement that you intend to continue to hold

the securities through the date of the meeting of shareholders or

ii The second way to prove ownership applies only if you have filed çhedule 13D

Schedule 3G Form Form and/or or amendments to those documents or

updated forms reflecting your ownership of the shares as of or before the date on

which the one-year eligibility period begins If you have filed one of these documents

with the SEC you may demonstrate your eligibility by submitting to the company

copy of the schedule and/or form and any subsequent amendments reporting

change in your ownership level

Your written statement that you continuously held the required number of

shares for the one-year period as of the date of the statement and

Your written statement that you intend to continue ownership of the shares

through the date of the companys annual or special meeting

Question How many proposals may submit Each shareholder may submit no more than one

proposal to company for particular shareholders meeting

Question How long can my proposal be The proposal including any accompanying supporting

statement may not exceed 500 words

Question What is the deadline for submitting proposal

If you are submitting your proposal for the companys annual meeting you can in most

cases find the deadline in last years proxy statement However if the company did not hold

an annual meeting East year or has changed the date of its meeting for this year more than

30 days from last years meeting you can usually find the deadline in one of the companys

quarterly reports on Form 10- or 1QQSB or in shareholder reports of investment

companies under Rule 30d-l of the Investment Company Act of 1940 note This

section was redesignated as iQ30e-l See 66 FR 3734 3759 Jan 16 2001.1 In order to

avoid controversy shareholders should submit their proposals by means including

electronic means that permit them to prove the date of delivery

The deadline is calculated in the following manner if the proposal is submitted for

regularly scheduled annual meeting The proposal must be received at the companys

fl1e//C\Documents%20and%20Sethngs\ghisue\Local%20SettingsTernporaiy%20htternet.. 1/31/2005



pyjuciai executive offices not ietharL 120 calendar days before the date of the companys

proxy statement released to shareholders in connection with the previous years annual

meeting However if the company did not hold an annual meeting the previous year or if

the date of this years annual meeting has been changed by more than 30 days from the date

of the previous years meeting then the deadline is reasonable time before the company

begins to print and mail its proxy materials

If you are submitting your proposal for meeting of shareholders other than regularly

scheduled annual meeting the deadline is reasonable time before the company begins to

print and mail its proxy materials

Question What if tail to follow one of the eligibility or procedural requirements explained in

answers to Questions through of This section

The company may exclude your proposal but only after it has notified you of the problem

and you have failed adequately to correct it Within 14 calendar days of receiving your

proposal the company must notify you in writing of any procedural or eligibility

deficiencies as well as of the time frame for your response Your response must be

postmarked or transmitted electronically no later than 14 days from the date you received

the companys notification company need not provide you such notice of deficiency if

the deficiency cannot be remedied such as ifyou fail to submit proposal by the companys

properly determined deadline If the company intends to exclude the proposal it will later

have to make submission under Rule 14a-8 and provide you with copy under Question

10 below Rule 14a-8j

If you fail in your promise to hold the required number of securities through the date of the

meeting of shareholders then the company will be permitted to exclude all of your

proposals from its proxy materials for any meeting held in the following two calendar years

Question Who has the burden of persuading the Commission or its staff that myproposal can

be excluded Except as otherwise noted the burden is on the company to demonstrate that it is

entitled to exclude proposal

Question Must appear personally at the shareholders meeting to present the proposal

Either you or your representative who is qualified under state law to present the proposal

on your behalf must attend the meeting to present the proposal Whether you attend the

meeting yourself or send qualified-representative to the meeting in your place you should

make sure that you or your representative follow the proper state law procedures for

attending the meeting and/or presenting your proposal

If the company hokis it shareholder meeting in whole or in part via electronic media and

the company permits you or your representative to present your proposal via such media

then you may appear through electronic media rather than traveling to the meeting to appear

in person

If you or your qualified representative fail to appear and present the proposal without good

cause the company will be permitted to exclude all of your proposals from its proxy

materials for any meetings held in the following two calendar years

Question If have complied with the procedural requirements on what other bases may

file//C\Documents%2oand%2oSettings\gbisue\Local%2oSettings\Ternporary%20lntemetL 1/31/2005
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company rely to exclude my proposal

Improper under state law If the proposal is not proper subject for action by shareholders

under the laws of the jurisdiction of the companys organization

Not to paragraph 01

Depending on the subject matter some proposals are not considered proper under state law

if they would be binding on the company if approved by shareholders In our experience

most proposals that are cast as recommendations or requests that the board of directors take

specified action are proper under state law Accordingly we will assume that proposal

drafted as reconimendation or suggestion is proper unless the company demonstrates

otherwise

Violation of law ifthe proposal would if implemented cause the company to violate any

state federal or foreign law to which it is subject

Not to paragraph i2

Note to paragraph i2We will not apply this basis for exclusion to permit exclusion of

proposal on grounds that it would violate foreign law if compliance with the foreign law

could result in violation of any state or federal law

Violation of proxy rules If the.proposal or supporting statement is contrary to any of the

Commissions proxy rules including Rule 14a-9 which prohibits materially false or

misleading statements in proxy soliciting materials

Personal grievance special interest if the proposal relates to the redress of personal claim

or grievance against the compeny or any other person or if it is designed to result in

benefit to you or to further personal interest which is not shared by the other shareholders

at large

Relevance ifthe proposal relates to operations which account for less than percent of the

companys total assets at the end of its most recent fiscal year and for less than
percent of

its net earning sand gross sales for its most recent fiscal year and is not otherwise

significantly related to the companys business

Absence of powerfauthority If the company would lack the power or authority to

implement the proposal

Management functions If the proposal deals with matter relating to the companys

ordinary business operations

Relates to election If the proposal relates to an election for membership on the companys

board of directors or analogous governing body
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Conflicts with companys proposal If the proposal directly conflicts with one of the

companys own proposals to be submitted to shareholders at the same meeting

Note to paragraph i9

Note to paragraph i9 companys submission to the Commission under this section

should specify the points of conflict with the companys proposal

10 Substantially implemented If the company has already substantially implemented the

proposal

Duplication If the proposal substantially duplicates another proposal previously submitted

to the company by another proponent that will be included in the companyes proxy materials

for the same meeting

12 Resubinissions if the proposal deals with substantially the same subject matter as another

proposal or proposals that has or have been previously included in the companys proxy

materials within the preceding calendar years company may exclude it from its proxy

materials for any meeting held within calendar years of the last time it was included if the

proposal received

Less than 3% of the vote ifproposed once within the preceding calendar years

ii Less than 6% of the vote on its last submission to shareholders ifproposed twice

previously within the preceding calendar years or

iii Less than 10% of the vote on its last submission to shareholders if proposed three

times or more previously within the preceding calendar years and

13 SpeŁific amount of dividends If the proposal relates to specific amounts of cash or stock

dividends

Question 10 What procedures must the company follow if it intends to exclude my proposal

If the company intends to exclude proposal from its proxy materials it must file its

reasons with the Commission no later than calendar days before it files its definitive

proxy statement and form of proxy with the Commission The company must

simultaneously provideyou with copy of its submission The Commission staff may

pemait the company to make its submission later than 80 days before the company files its

definitive proxy statement and form of proxy ifthe company demonstrates good cause for

missing the deadline

The company must file six paper copies of the foliowing

The proposal

ii An explanation of why the company believes that it may exclude the proposal which
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should ifpossible refer to the most recent applicable authority such as prior

Division letters issued under th rule and

iii supporting opinion of counsel when such reasons are based on matters of state or

foreign law

Question Ii May submit myown statement to the Commission responding to the companys

arguments

Yes you may submit response but it is not required You should try to submit any response to

us with copy to the company as soon as possible after the company makes its submission This

way the Commission staff will have time to consider filly your submission before it issues its

response You should submit six paper copies of your response

Question 12 If the company includes my shareholder proposal in its proxy materials what

infonnation about me must it include along with the proposal itself

The companys proxy statement must include your name and address as well as the number

of the companys voting securities that you hold However instead of providing that

information the company may instead include statement that it will provide the

information to shareholders promptly upon receiving an oral or written request

The company is not responsible for the contents of your proposal or supporting statement

Question 13 What can do if the company includes in its proxy statement reasons why it believes

shareholders should not vote in favor of my proposal and disagree with some of its statements

The company may elect to include in its proxy statement reasons why it believes

shareholders should vote against your proposal The company is allowed to make arguments

reflecting its own point of view just as you may express your own point of view in your

proposals supporting statement

However if you believe that the companys opposition to your proposal contains materially

false or misleading statements that may violate our anti- fraud rule Rule 4a-9 you should

promptly send to the Commission staff and the company letter explaining the reasons for

your view along with copy of the companys statements opposing your proposal To the

extent possible your letter should include specific factual information demonstrating the

inaccuracy of the companys claims Time permitting you may wish to try to work Out your

differences with the company by yourself before contacting the Commission stalL

We require the company to send you copy of its statements opposing your proposal before

it mails its proxy materials so that you may bring to our attention any materially false or

misleading statements under the following timeframes

If our no-action response requires that you make revisions to your proposal or

supporting statement as condition to requiring the company to include it in its proxy

materials then the company must provide you with copy of its opposition

statements no later than calendar days after the company receives copy of your

revised proposal or
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ii In all other cases the company must provide you with copy of its opposition

statements no Iatcr than 30 calendar days before its files definitive copies of its proxy

statement and fonu of proxy under Rule 14a-6

Regulatory History

48 FR 38222 Aug 23 1983 as amended a1 50 FR 48181 Nov 22 1985 51 FR 42062 Nov 20 1986

52 FR 21936 June 10 1987 52 FR 48983 Dec 29 1987 63 FR 29106 29119 May 28 1998 as

corrected at 63 FR 5062250623 Sept 22 1998
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---OriginalMessage
From Bernard Meyer FISMA 0MB Memorandum M-07-16

Sent Thursday January 29 2004 428 PM

To scott.petersexeloncorp.com
Subject Re xelon Shareholder Proposal

Scott

reoeived the EeclEx mailing today Danke SchoenH Please reed the

editorial

that appeared in the Philadephia Inquirer this morning and you will see why

PECO

customers and stockholders are upset
http//www.philly.com/mld/inquirer/news/editorial/780486.htm
Bernard Meyer



LAW OFflcs BALThR MO

BALL.ARn SPAHR ANDREWS INGEP5OLL LIP OENER CO

1735 MARK SEEr FLOOR SALT LAKE Cgr UT

PHILADELPHiA PENNSYLVANIA 19103-7599 VOORHEES NJ

215-665-8500 WASHINO1H DC

FAX 215-884-8999

wWW.2ALLA1W5PAHA.COM

March 2005

icrfl

Via Overnight Delivery
rh-n

Office of the Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

450 Fifth Street N.W
Washington D.C 20549

Re Exelon Cojporation Shareholder Proposals of Bernard Meyer

Ladies and Gentlemen

On February 2005 our client Exelon Corporation Exelon notified you that in

accordance with Rule 14a-8j under the Securities Exchange Act of 1934 as amended Exelon

intends to omit from its proxy statement and fonn of proxy for its 2005 Annual Meeting of

Shareholders collectively the 2005 Proxy Materials set of five shareholder proposals

collectively the Proposals received from Bernard Meyer the Proponent This letter is

submitted as supplement to that original correspondence Capitalized terms used in this letter

and not otherwise defined have the meanings set forth in the.original correspondence

On behalf of Exelon we respectfully request that the staff of the Division of Corporation

Finance the ficoncur in our view that in addition to the reasons set forth in the original

correspondence the Proposals may be omitted under Rules 14a-8b and 14a-8f because the

Proponent has not demonstrated that he continuously held for at least one year by the date on

which the Proposals were submitted at least $2000 in market value or 1% of Exelons

securities entitled to be voted on the Proposals at the meeting in question

P1-IL_A 1975935 vi



Office of the Chief Counsel

March 2005

Page of

Pursuant to Rule 14a-8j enclosed herewith are six copies of this supplemental letter

Also in accordance with Rule 4a-8j copy of this supplemental letter is being mailed on this

date to the Proponent On behalf of Exelon we hereby agree to promptly forward to the

Proponent any Staff response to this no-action request that the Staff transmits by facsimile to us

only

ANALYSIS

The Proposals may be omitted under Rules 14a-8b and 14a-8Q because the

Proponent has not demonstrated that he continuously held for at least one year by

the date on which the Proposals were submitted at least $2000 in market value or

1% of Exelons securities entitled to be voted on the Proposals at the meeting in

question

The Proposals were submitted by the Proponent on January 2004 and received by

Exelon on January 2004 The Proponent alleges in the Proposals that he was the owner of 23

shares of Exelons common stock as of January 2004 On January 28 2004 Exelon sent to

the Proponent by overnight delivery and e-mail letter informing him that Exelons

records do not show the Proponent as registered holder of shares and suggesting that if the

Proponent holds his shares in brokerage or similar account he have the broker submit written

statement verifying that the Proponents status as shareholder and notwithstanding his status

as registered holder of shares the Proponent did not satisfy the eligibility requirements of Rule

14a-8b1 because the value of the 23 shares of Exelons common stock that he claimed to hold

at the time of the submission of the Proposals was $1545.37 and did not otherwise represent at

least 1% of Exelons securities entitled to be voted on the proposal While Exelon did receive

by e-mail brief response to the January 28th Letter the Proponent has not provided Exelon with

any details regarding his alleged ownership of Exelons common stock To date Exelon has not

been able to confirm whether the Proponent holds any shares of Exelons common stock

As Rule 14a-8b requires that the Proponent to be eligible to.subrnit proposal have

continuously held for at least one year by the date on which the proposal is submitted at least

$2000 in market value or 1% of Exelons securities entitled to be voted on the proposal at the

meeting in question and the Proponent has failed to meet this threshold the Proposal is properly

excluded under Rules l4a8b and 14a-8fj The Charles Schwab Corporation February

2005 request for no-action relief granted pursuant to Rules 14a-8b and 4a-8f where the

proponent failed to supply within 14 days of receipt of request documentary support sufficiently

evidencing that he satisfied the minimum ownership requirement for the one-year period as of

This represents the highest selling price for Exelons common stock during the 60 calendar days before the

Proposal was submitted $67.19 multiplied by 23 shares See Staff Legal Bulletin No 14 July 13 2001 On the

day that the Proposal was submitted Exelon had outstanding approximately 328141381 shares of its conimon

stock which is Exelons only voting security
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March 2005
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the date that he submitted proposal ATT Corp December 23 2004 Johnson Johnson

January 2005 same

CONCLUSION

Based upon the foregoing analysis and the analysis set forth in the original

correspondence we respectfiully request that the Staff of the Commissionconcur that it will take

no action ifExelon excludes the Proposal from its 2005 Proxy Materials We would be happy to

provide you with any additional information and answer any questions that you may have

regarding this subject If you disagree with the conclusions set forth in this letter we

respectfully request the opportunity to confer with you prior to the determination of the Staffs

final position If we can be of any further assistance in this matter please do not hesitate to call

me at 215-864-8526 or Scott Peters Exelons Assistant Secretary at 312 394-7252

Sincerely

cJLi-c JLAJL
Robert Gerlach

RCG/ejg

Enclosures

cc Katherine Combs Esquire via overnight delivery

Edmond Ghisu Esquire

Bernard Meyer via overnight delivery

Scott Peters Esquire via overnight delivery

PHL_A 1975935 vi
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Exelon Corporation www.exoncorpcorn

PD Box 805379

Chkago IL 606805379

March 2005

ti rn

VIA FEDERAL EXPRESS
Office of the Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

450 Fifth Street N.W
Washington DC 20549

Re Exelon Corporation 2006 Shareholder Proposal of

Bernard Meyer

Ladies and Gentlemen

enclose copy of the letter sent to Mr Meyer yesterday regarding his proposal

for the 2006 Annual Meeting of Shareholders of Exelon Corporation together with

two attachments copy of his letter making the proposal and copy of Rule 14a-

also enclose copy of the e-mail received from Mr Meyer in response to the

letter Mr Meyer made substantially similar proposal for the 2005 Annual

Meeting of Shareholders of Exelon Corporation By letter dated February 2005

our counsel Robert Gerlach of Ballard Spahr Andrews Ingersoll requested

on Exelons behalf that the Commission concur in the view that Mr Meyers 2005

proposal could be excluded from the Exelon proxy statement

Please contact me if you have any questions or comments

Very truly yours

Scott Peters

Assistant Secretary SEC and

PUHCA Counsel

Enclosures

cc Mr Robert Gerlach w/enclosures via regular mail

Mr Edmond Ghisu wfenclosures via regular mail

Mr Bernard ft Meyer w/enclosures via regular mail
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P.O Box 805379

Chicago 1L 606805379
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February 28 2005

I-

VIA FEDERAL EXPRESS
AN E-MAIL

Mr Bernard Meyer

FISMA 0MB Memorandum MO7-16

FISMA 0MB Memorandum M-07-16

Re Notice of Procedural and Eligibility Deficiencies Pursuant to

Reg 240.14a-8fl

Dear Mr Meyer

am writing in response to your February 92005 letter which we received on February

14 2005 relating to series of shareholder proposals that you wish to have included in the proxy

statement for the annual meeting of the shareholders of Exelon Corporation to be held in 2006

collectively the Proposals.5

The submission of shareholder proposals is governed by the rules and regulations

promulgated by the Securities and Exchange Commissionthe particularly Reg

240 14a-8 copy of which is enclosed for your review Under Reg 240.14a-8bl in

order to submit proposal you must have continuously held at least $2000 in market value of

Exelon common stock for at least one year before you submitted your proposals and you niust

continuously hold those shares through the date of the 2006 annual meeting

As you are aware the Proposals are identical to the series of shareholder proposals that you previously

submitted to Exelon on January 42004 for inclusion in the proxy statement for the annual meeting of shareholders

to be held in 2005 On February 72005 Exelon submitted to the SEC request for no-action relief regarding

Exelons intent to omit those earlier proposals from its proxy statement and form of proxy for its 2005 annual

meeting of shareholders the No-Antion Repest because among other reasons you failed to satisfy the

requirements of Reg 240 14a-8bl discussed herein



Mr Bernard Meyer

February 28 2005

Page of

You state in your letter that you are the holder of 46 shares of Exelon common stock and

that you hold these shares in Wachovia On-line Brokerage accounL Pursuant to keg

2401.14a-8b2 you need to submit written statement from your broker verifying the

number of shares of Exelon common stock that you held for at least one year before the date on

which you submitted your proposals the Broker Statement You also need to include with

the Broker Statement written statement from you that you intend to continue to hold the shares

in question through the date of the 2006 annual meeting the Ownership Affirmation

In addition pursuant to Reg 240.14a-8c shareholder proponent is entitled to raise

one proposal for consideration at particular meeting of the shareholders You have set forth in

your February 9th letter five separate
shareholder proposals labeled Proposal through

Proposal You need to advise us as to which of the five Proposals you which to raise in

accordance with keg 240.14a-8c with the remaining four no longer being submitted for

consideration the posal Selection

Pursuant to Reg 240 14a-8fXl you have fourteen calendar days from the date of

your receipt of this letter to provide to us the Broker Statement the Ownership

Affirmation and the Proposal Selection If you fail to follow these eligibility and procedural

requirements as outlined above Exelon may exclude the Proposals from the 2006 proxy

statement and form of proxy

look forward to your response
to this letter can be reached by regular mail at the

address above by email at scotipeters@exeloncorp.com or by telephone at 312-394-7252

Very truly yours

Scott Peters

Assistant Secretary SEC and

PUHCA Counsel

SNPIeg

Enclosure

cc w/enc SEC Division of Corporation Finance

Katherine Combs

Robert Gerlach

Edmond Ghisu
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ule 14a-8 -- Proposals of Securtty Ikiders

his section addresses when company must include shareholders proposal in its proxy statement and identify the

roposal in its form of proxy when the company holds an annual or special meeting of shareholders In summary in

rder to have your shareholder proposal included on companys proxy card and included along with any supporting

tatement in its proxy statement you must be eligible and follow certain procedures Under few specific

ircumstances the company is permitted to exclude your proposal but only after submitting its reasons to the

omniission We structured this section in question-and- answer format so that it is easier to understand The

ferences to you are to shareholder seeking to submit the proposal

Question What is proposal shareholder proposal is your recommendation or requirement that the

company and/or its board of directors take action which you intend to present at meeting of the companys

shareholders Your proposal should state as clearly as possible the course of action that you believe the

company should follow If your proposal is placed on the companys proxy card the company must also

provide in the form of proxy means for shareholders to specify by boxes choice between approval or

disapproval or abstention Unless otherwise indicated the word proposal as used in this section refers both to

your proposal and to your corresponding statement in support of your proposal if any

Question Who is eligible to submit proposal and how do demonstrate to the company that am eligible

In order to be eligible to submit proposal you must have continuously held at least $2000 in market

value or 1% of the companys securities entitled to be voted on the proposal at the meeting for at least

one year by the date you submit the proposal You must continue to hold those securities through the date

of the meeting

If you are the registered holder of your securities which means that your name appears in the companys

1esO1. Ill /7flfl
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records as shareholder the company can verify your eligibility on its own although you will sW have

to provide the company with written statement that you intend to continue to hold the securities through

the date of the meeting of shareholders However if like many shareholders you are not registered

holder the company likely does not know that you are shareholder or how many shares you own In

this case at the time you submit your proposal you must prove your eligibility to the company in one of

two ways

The first way is to submit to the company written statement from the record holder of your

securities usually broker or bank verifiag that at the time you submitted your proposal you

continuously held the securities for at least one year You must also include your own written

statement that you intend to continue to hold the securities through the date of the meeting of

shareholders or

ii The second way to prove ownership applies only if you have filed Schedule 13D ci1i
and/or Form or amendments to those documents or updated forms reflecting

your ownership of the shares as of or before the date on which the one-year eligibility period

begins If you have filed one of these documents with the SEC you may demonstrate your

eligibility by submitting to the company

copy of the schedule and/or form and any subsequent amendments reporting change in

your ownership level

Your written statement that you continuously held the required number of shares for the one-

year period as of the date of the statement and

Your written statement that you intend to continue ownership of the shares through the date

of the companys annual or special meeting

Question How many proposals may submit Each shareholder may submit no more than one proposal to

company for particular shareholders meeting

Question How long can my proposal be The proposal including any accompanying supporting statement

may not exceed 500 words

Question What is the deadline for submitting proposal

If you are submitting your proposal for the companys annual meeting you can in most cases find the

deadline in last years proxy statement However if the company did not hold an annual meeting last

year or has changed the date of its meeting for this year more than 30 days from last years meeting you

can usually find the deadline in one of the companys quarterly reports on Form 10Q or l0-QSB or in

shareholder
reports

of investment companies under Rule 30d-l of the Investment Company Act of 1940

Editors note This section was redesignated as Rule 30el See 66 FR 3734 3759 Jan 16 2001.1 In

order to avoid controversy shareholders should submit their proposals by means including electronic

means that permit them to prove the date of delivery

The deadline is calculated in the following manner if the proposal is submitted for regularly scheduled

annual meeting The proposal must be received at the companys principal executive offices not less than

120 calendar days before the date of the companys proxy statement released to shareholders in

connection with the previous years annual meeting However if the company did not hold an annual

meeting the previous year orif the date of this years annual meeting has been changed by more than 30

days from the date of the previous years meeting then the deadline is reasonable time before the

company begins to print and mail its proxy materials
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If you are submitting your proposal for meeting of shareholders other than regularly scheduled annual

meeting the deadline is reasonable rime before the company begins to print and mail its proxy

materials

Question What if fail to follow one of the eligibility or procedural requirements explained in answers to

Questions through of this section

The company may exclude your proposal but only after it has notified you of the problem and you have

failed adequately to correct it Within 14 calendar days of receiving your proposal the company must

notify you in writing of any procedural or eligibility deficiencies as well as of the time frame for your

response Your response must be postniarked or transmitted electronically no later than 14 days mm
the date you received the companys notification company need not provide you such notice of

deficiency if the deficiency cannot be remedied such as if you fail to submit proposal by the companys

properly determined deadline If the company intends to exclude the proposal it will later have to make

submission under Rule l4a-8 and provide you with copy under Question 10 below Rule 14a-j

If you fail in your promise to hold the required number of securities through the date of the meeting of

shareholders then the company will be permitted to exclude all of your proposals from its proxy

materials for any meeting held in the following two calendar years

Question Who has the burden of persuading the Commission or its staff that my proposal can be excluded

Except as otherwise noted the burden is on the company to demonstrate that it is entitled to exclude proposal

Question Must appear personally at the shareholders meeting to present the proposal

Either you or your representative who is
qualified under state law to present

the proposal on your behalf

must attend the meeting to present the proposal Whether you attend the meeting yourself or send

qualified representative to the meeting in your place you should make sure that you or your

representative follow the proper state law procedures for attending the meeting and/or presenting your

proposal

If the company holds it shareholder meeting in whole or in part via electronic media and the company

permits you or your representative to present your proposal via such media then you may appear through

electronic media rather than traveling to the meeting to appear in person

If you or your qualified representative fail to appear and present the proposal without good cause the

company will be permitted to exclude all of your proposals
from its proxy materials for any meetings

held in the following two calendar years

Question If have complied with the procedural requirements on what other bases may company rely to

exclude my proposal

Improper under state law If the proposal is not proper subject for action by shareholders under the laws

of the jurisdiction of the companys organization

Not to paragraph i1

Depending ott the subject matter some proposals are not considered
proper

under state law if they would

be binding on the company if approved by shareholders In our experience most proposals that are cast

as recommendations or requests that the board of directors take specified action are proper under state
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law Accordingly we will assume that proposal drafted as recommendation or suggestion is prbper

unless the company demonstrates otherwise

Violation of law If the proposal would if implemented cause the company to violate any state federal

or foreign law to which it is subject

Not to paragraph i2

Note to paragraph i2We will not apply this basis for exclusion to permit exclusion of proposal on

grounds that it would violate foreign law if compliance with the foreign law could result in violation of

any state or federal law

Violation of proxy rules If the proposal or supporting statement is contrary to any of the Commissions

proxy rules including Rule 14a9 which prohibits materially false or misleading statements in proxy

soliciting materials

Personal grievance special interest If the proposal relates to the redress of personal claim or grievance

against the company or any other person or if it is designed to result in benefit to you or to further

personal interest which is not shared by the other shareholders at large

Relevance the proposal relates to operations which account for less than percent of the companys

total assets at the end of its most recent fiscal year and for less than percent
of its net earning sand

gross sales for its most recent fiscal year and is not otherwise significantly related to the companys

business

Absence of power/authority If the company would lack the power or authority to implement the

proposal

Management functions If the proposal deals with matter relating to the companys ordinary business

operations

Relates to election If the proposal relates to an election for membership on the companys board of

directors or analogous governing body

Conflicts with companys proposal if the proposal directly conflicts with one of the companys own

proposals to be submitted to shareholders at the same meeting

Note to paragraph i9

Note to paragraph i9 companys submission to the Commissionunder this section should specify

the points of conflict with the companys proposal

10 Substantially implemented If the company has already substantially implemented the proposal

A177 flC...._ ...t ..
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Duplication If the propOsal talsanually duplicates another proposal previously subniitted to the

company by another piOpOfl tiat will be included in the companys proxy materials for the same

meeting

12 Resubmissions If the proposal deals with substantially the same subject matter as another proposal or

proposals that has or have been previously included in the companys proxy materials within the

preceding calendar years company may exclude it from its proxy materials for any meeting held

within calendar years
of the last time it was included if the proposal received

Less than 3% of the vote if proposed once within the preceding calendar years

ii Less than 6% of the vote on its last submission to shareholders if proposed twice previously within

the preceding calendar years or

iii Less than 10% of the vote on its last submission to shareholders if proposed three times or more

previously within the preceding calendar years and

13 Specific amount of dividends If the proposal reLates to specific amounts of cash or stock dividends

Question 10 What procedures must the company follow if it intends to exclude myproposal

If the company intends to exclude proposal from its proxy materials it must file its reasons with the

Commissionno later than 80 calendar days before it files its definitive proxy statement and form of proxy

with the Commission The company must simultaneously provide you with copy of its submission The

Commissionstaff may permit the company to make its submission later than 80 days before the company
files its definitive proxy statement and form of proxy if the cothpany demonstrates good cause for

missing the deadline

The c.ompany must file six paper copies of the following

The proposal

ii An explanation of why the company believes that it may exclude the proposal which should if

possible refer to the most recent applicable authority such as prior Division letters issued under

the rule and

iii supporting opinion of counsel when such reasons are based on matters of state or foreign law

Question 11 May submit my own statement to the Commission responding to the companys arguments

Yes you may submit response but it is not required You should try to submit any response to us with copy

to the company as soon as possible after the company makes its submission This way the Commissionstaff

will have time to consider fully your submission before it issues its response You should submit six paper

copies of your response

Question 12 If the company includes my shareholder proposal in its proxy materials what information about

me must it include along with the proposal itself

The companys proxy statement must include your name and address as well as the number of the

companys voting securities that you hold However instead of providing that information the company

may instead include statement that it will provkte the information to shareholders promptly upon
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receiving an oral or written request

The company is not responsible for the contents of your proposal or supporting statement

an Question 13 What can do if the company includes in its proxy statement reasons whyit believes shareholders

should not vote in favor of my proposal and disagree with some of its statements

The company may elect to include in its proxy statement reasons why it believes shareholders should

vote against your proposal The company is allowed to make arguments reflecting its own point of view

just as you may express your own point of view in your proposals supporting statement

However if you believe that the companys opposition to your proposal contains materially false or

misleading statements that may violate our anti- fraud rule Rule 14a-9 you should promptly send to the

Commission staff and the company letter explaining the reasons for your view along with copy of the

companys statements opposing your proposal To the extent possible your letter should include specific

factual information demonstrating the inaccuracy of the companys claims Time permitting you may

wish to cry to work out your differences with the company by yourself before contacting the Commission

staff

We require the company to send you copy of its statements opposing your proposal before it mails its

proxy materials so that you may bring to our attention any materially false or misleading statements

under the following timeframes

If our no-action response requires that you make revisions to your proposal or supporting statement

as condition to requiring the company to include it in its proxy materials then the company must

provide you with copy of its opposition statements no later than calendar days after the

company receives copy of your revised proposal or

ii in all other cases the company must provide you with copy of its opposition statements no later

than 30 calendar days before its files definitive copies of its proxy statement and form of proxy

under Rule 4a-6

Regulatory History

FR 38222 Aug 23 1983 as amended at 50 FR 48181 Nov 22 1985 51 FR 42062 Nov 20 1986 52 FR 21936

une 10 1987 52 FR 48983 Dec 29 1987 63 FR 29106 29119 May 28 1998 as corrected at 63 FR 50622 50623

apr 22 1998
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Ms Kathenne Combs

Vice President Corporate 1-r
Secretary and Deputy General Counse5 IV/ COFThThR
Exelon Corporation

10 South Dearborn Street 37th FIoor.-- P/f
FEB 2004

P.O Box 605395

Chicago Illinois 60880-5398 41/fOL __________________

Dear Ms Combs

Below is my proxy statement proposal for 2006 Please respond as soon as possible if there are

errors or required additions

Based on the following information

http/1pittsburghcitviaer.ws/archive.CfmtvPePolitcal%20FoothaDSaCtiOflQetComnleteref1 304

and similarnewspaper and TV news releases

The Philadelphia Inquiirreported that Senator Furno had used his political leverage to convince

energy company PECO and the Delaware River Port Authority to secretly donate nearly $27 millionto

community group which is controlled by his staff and which operates mostly in his district The deals

were made in the

late 1990s and 2000 when Fumo was involved in electricity deregulation and in negotiating payments

by DRPA to The City of Philadelphia

Proposal It is recommended that Exelon/PECO executives who approved these payments

have their employment terminated

Proposal 2- It is recommended that the donated monies be recovered and returned to both

Exelon customers and shareholders

Proposal It is recommended that company charitable contributions over $50000 be

approved by the board of directors

Proposal 4- It is recommended that contributions over $1 million dollars require stockholder

approval

Proposal it is recommended that political contributions not be permitted

Note If this proposal passes your review yet does not appear on the 2006 proxy statement will

immediately notify the SEC the State of Pennsylvanias Attorney Generals Office and the PUG to

investigate why it was not so posted

As of 1/1/2005 currently own 46 shares of Exelon common stock Value as of 2/8/2005 was

$2108.64 The stock is held fri my Wachovia On-line Brokerage account

______ 21912005



Peters Scott

From emard MIfSMA 0MB Memorandum M-07-16

Sent Monday February UU5 127 PM
To scott.peters exeloricorp.corn ghisue baflardspahr.com
Subject Re Exelon 2006 Shareholder Proposal

Dear Mr Peters

What bunch of bull shitlil Wrap my proposals in one With subsets Tomorrow will contact my
broker to get the added information

Your effort to limit shareholders complaints is being foiwarded to the SEC and my state and
federal legislators

You already explained in nauseating detail why my 2005 proposals were not acceptable
therefore corrected them with my proposals for 200
Mr Meyer

Original Message

From ace tt.peters exelocorcom
To FISMA 0MB Memorandum M-07-16

Cc ahisue@ballardsj3ahr.com cariach@baflardsoahr.com
Katherjne.Combs@ exeloncorp.om

Sent Monday February 28 2005 643 PM
Subject Exelon 2006 Shareholder Proposal

February 28 2005

VIA FEDERAL EXPRESS

AND E-MAIL

Mr I3ernrd Mvsr

FISMA 0MB Memorandum M-07-16

Re Notice of Procedural and Eligibility Deficiencies Pursuant to

Fleg 240.l4a-8f1

Dear Mr Meyer

am writing in response to your February 2005 letter which we received on February 14 2005
relating to series of shareholder proposals that you wish to have included in the proxy
statement for the annual meeting of the shareholders of Exelon Corporation to be held in 2006
collectively the Proposals

The submission of shareholder proposals is governed by the rules and regulations promulgated
by the Securities and Exchange Commission the SEC particularly Reg 240.14a-8 copy
of which is enclosed for your review Under Reg 240.14a-8b1 in order to submit
proposal you must have continuously held at least $2000 in market value of Exelon common



stock for at least one year before you submitted your proposals and you must continuously hold

those shares through the date of the 2006 annual meeting

You state in your letter that you are the holder of 46 shares of Exelon common stock and that you

hold these shares in Wachovia On-line Brokerage account Pursuant to Reg 2401.1 4a-

8b2 you need to submit written statement from your broker verifying the number of shares of

Exelon common stock that you held for at least one year before the date on which you submitted

your proposals the Broker Statement You also need to include with the Broker Statement

written statement from you that you intend to continue to hold the shares in question through the

date of the 2006 annual meeting the Ownership Affirmation

In addition pursuant to Reg 240.14a-8 shareholder proponent is entitled to raise one

proposal for consideration at particular meeting of the shareholders You have set forth in your

February letter five separate shareholder proposals labeled Proposal through Proposal

You need to advise us as to which of the five Proposals you which to raise in accordance

with Reg 240.14a-8 with the remaining four rio longer being submitted for consideration the

Proposal Selection

Pursuant to Reg 24014a-8t1 you have fourteen calendar days from the date of your receipt

of this letter to provide to us the Broker Statement the Ownership Affirmation and the

Proposal Selection If you fail to follow these eligibility and procedural requirements as outlined

above Exelon may exclude the Proposals from the 2006 proxy statement and form of proxy

look forward to your response to this letter can be reached by regular mail at the address

above by email at scott.peters@exeloncorn.com mailtoscott.peters@exeloncorp.com or by

telephone at 312-394-7252

Very truly yours

Scott Peters

Assistant Secretary SEC arid

PUHCA Counsel

SNP/eg

Enclosure

cc wlenc SEC Division of Corporation Finance

Katherine Combs
Robert Gerlach

Edmond Ghisu

As you are aware the Proposals are identical to the series of shareholder proposals that you

previously submitted to Exelori on January 2004 for inclusion in the proxy statement for the

annual meeting of shareholders to be held in 2005 On February 2005 Exelon submitted to

the SEC request for no-action relief regarding Exef ons intent to omit those earlier proposals

from its proxy statement and form of proxy for its 2005 annual meeting of shareholders the No-

Action Request because among other reasons you railed to satisfy the requirements of Reg
240.1 4a-8b1 discussed herein

2006 Meyer ProposaL pdI Rule 4a-8 -- Proposals of Security

Holders.htm



This e-mail and any of its attachments may contain Exelon Corporation proprietary information
Which is privileged confidential or subject to copyright belonging to the Exelon Corporation family
of Companies This e-mail is intended solely for the use of the indMduai or entity to which it is

addressed If you are not the intended recipient of this e-mail you are hereby notified that any
dissemination distribution copying or action taken in relation to the contents of and attachments
to ths e-mail is

strictly prohibited and may be unlawful If you have received this e-mail in error
please notify the sender immediately and permanently delete the original and any copy of this

ma and any prtntout Thank You



DiVISION OF CORPORATION FINANCE

INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibilitywith respect to

matters arising under Rule 14a-8 CFR 240.14a-8j as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company

in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 4a-8k does not require any communications from shareholders to the

Commissions stafl the staffwill always consider information concerning alleged violations of

the statutes administered by the Commission including argmnent as to whether or not activities

proposed to be taken would be violative of the statute or rule involvecL The receipt by the staff

of such information however should not be construed as changing the staffs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 4a-8j.submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commissionenforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy

material
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UNITED STATES

SECURITIES AND EXCHANGE COMMiSSION

WASHINGTON D.C 20549-3010

DMSION OF
CORPORATION F1NANCE

January20 2006

PUBUC REFERENCE COPY
Robert Gerlach

Ballard Spahr Andrews Ingersoll LLP

1735 Market Street Slat Floor
Act

Philadelphia PA 19103-7599

Re Exelon Coiporation

Incoming letter dated December 14 2005 Pub1
AvaflObiIitY

Dear Mr Gerlach

This is in response to your letter dated December 14 2005 concerning the

shareholder proposal submitted to Exelon by Bernard Meyer Our response is

attached to the enclosed photocopy of your-correspondence By doing this we avoid

having to recite or summarize the facts set forth in the correspondence Copies of all of

the correspondence also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

Eric Finseth

Attorney-Adviser

Enclosures

cc Bernard Meyer
FISMA 0MB Memorandum MO7-16

FISMA 0MB Memorandum M-07-16

it



January 20 2006

Response of the Office of Chief Counsel

Division of Corporation Ilinanec

Re Exelon Corporation

Incoming letter dated December 14 2005

The proposals relate to contributions

There appears to be some basis for your view that Exelon may exclude the

proposal under Rule 14a-8f We note that the proponent appears to have failed to

supply within 14 days of receipt of Exelons request documentary support sufficiently

evidencing that he satisfied the minimum ownership requirement for the one-year period

as of the date that he submitted the proposal as required by Rule 14a-8b Accordingly

we will not recommend enforcement action to the CommissionifExelon omits the

proposal from its proxy materials in reliance on rules 14a-8b and 14a-8f In reaching

this position we have not found it necessary to address the alternative bases for omission

upon which Exelon relics

Sincerely

Geoffrey Ossias

Attorney-Adviser



LAW OFFICES
BAL11MOR MO

BALLARD SPAHR ANDREWS 1WGERSOLL LLP osivs cc

1735 MARF STREET FLOOR SALT LAKE 0cr tsr

PHILAQELPFUA PENNSYLVANIA t9 O3-7 599 VOORHE NJ

15665-8 500 WASnNGThN OC

FAx 15-864-8990 WILMIKOTOH DC

LLAROSPHR.COM

December 142005 s-.-

31
rt

Via Overnight Delivery
PUBUC REFERENCE COPY

Office of the Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

450 Fifth Street N.W
Washington D.C 20549

Re Exelon Corporation Sharehicler Proposals of Bernard Meyer

Ladies and Gentlemen

This letter is to inform you that our client Exelon Corporation Exelon in accordance

with Rule 14a-8j under the Securities Exchange Act of 1934 as amended intends to omit from

its proxy statement and form of proxy for its 2006 Annual Meeting of Shareholders collectively

the 2006 Proxy Materials set of five shareholder proposals collectively the Proposals

received from Bernard Meyer the cProponentl The Proposals are attached hereto as

Exhibit

On behalf of Exelon we respectfully request that the staff of the Division of Corporation

Finance the f_f concur in our view that

the Proposals may be omitted under Rules 14a-8b and 14a-8O because the

Proponent has not demonstrated that he continuously held for at least one year by

the date on which the Proposals were submitted at least $2000 in market value

or 1% of Exelons securities entitled to be voted on the Proposals at the meeting

in question

The separate proposals are defined below as the Termination Proposal the Recovery Proposal the hoard

Approval Proposal the Shareholder Approval Proposal and the Political Contribution Proposal and are referred to

collectively herein as the Proposals See EXIIibitA

DMEAST 9378384 vi



Office of th Chief Counsel

Division of Corporate Finance

December 14 2005

Page2of7

each of the Termination Proposal the Recovery Proposal the Board Approval

Proposal and the Shareholder Approval Proposal may be omitted under Rule 14a-

8i7 because it deals with matter relating to Exelons ordinary business

operations

each of the Board Appzova Proposal and the Political Contribution Proposal may

be omitted under Rule 14a-8i10 because such proposal has been substantially

implemented and

the Proposals maybe omitted under Rule 14a-8i1 because they are not

proper subject for action by shareholders under the laws of the Commonwealth of

Pennsylvania

To the extent the reasons for such omission are based on matters of state law this letter

constitutes an opinion of counsel pursuant to Rule 14a-8j2ii The signatory of this letter is

duly licensed attorney in the Commonwealth of Pennsylvania

Pursuant to Rule 14a-8j enclosed herewith are six copies of this letter and its

attachments Also in accordance with Rule 14a-8j copy of this letter and its attachments arc

being mailed on this date to the Proponent informing him of Exelons intention to omit the

Proposal from the 2006 Proxy Material Pursuant to Rule 14a-8j this is being filed with

the Securities and Exchange Commission the Commission no later than eighty 80 calendar

days before Exelon intends to file its defInitive 2006 Proxy Materials with the Conunission On

behalf of Exelon we hereby agree to promptly forward to the Proponent any Staff response to

this no-action request that the Staff transmits by facsimile to us only

THE PROPOSALS

The Proposals recommend action by Exelon on five separate matters

The termination of the employment of those EcelonIPECO executives who

approved contribution of $17 million dollars to the Citizens Alliance for Better

Neighborhoods the Termination Proposal.2

The recovery and return of the fluids in question to both Exelon customers and

shareholders the Recovery Proposal

The requirement that charitable contributions by Exelon over $50000 be

approved by the Board of Directors the Board Approval Proposal

The Citizea Alliance for Better Neighborhoods is Pennsylvania non-profit corporation fanned in July

1991 for charitable purposes

DMEAST 9378384 vi



Office of the Chief Counsel

Division of Corporate Finance

December 14 2005

Page3 of7

The requirement that contributions by Exelan over $1 million require shareholder

approval the Shareholder Approval Proposal

prohibition on political contributions the Political Contribution Proposal

ANALLYSLS

The Proposals may be omitted under Rules 14a-8b and 14a-81 because the

Proponent has not demonstrated that he continuously heklfor at least one

year by the date on which the Proposals were submitted at least $2000 in

market value or 1% of Exelons securities entitled to be voted on the

Proposals at the meeting in question

The Proposals were submitted by the Proponent on February 2005 and received by

Exelon on February 14 2005 The Proponent alleges in the Proposals that he was the owner of

46 shares of Exelons common stock as of January 2005 On February 28 2005 Exelon sent

to the Proponent by overnight delivery and e-mail letter informing him that Exelons records

do not show the Proponent as registered holder of shares and suggesting that ifthe Proponent

holds his shares in brokerage or similar account he have the broker submit written statement

verifying that the Proponents status as shareholder Exhibit attached hereto While

Exelon did receive by e-mail brief response to Exelons February 28th letter the Proponent

not provided Exelon with any details regarding his alleged ownership of Exelons common

stock Exhibit attached hereto To date Exelon has not been able to confirm whether the

Proponent holds any shares of Exelons common stock

As Rule 14a-8b requires that the Proponent to be eligible to submit proposal have

continuously held for at least one year by the date on which the proposal is submitted at least

$2000 in market value or 1% of Exelons securities entitled to be voted on the proposal at the

meeting in question and the Proponent has failed to meet this threshold the Proposals are

properly excluded under Rules 14a-8b and 14ä-8f The Charles Schwab Corporation

February 2005 request for no-action relief granted pursuant to Rules 14a-8b and 14a-8f

where the proponent failed to supply within 14 days of receipt of request documentary support

sufficiently evidencing that he satisfied the minimum ownership requirement for the one-year

period as of the date that he submitted proposal ATT Corp December 23 2004 Johnson

Johnson January 2005 same

Notably the Proposals duplicate virtually verbatim set of shareholder proposals that were subniitted by

the Proponent on January 2004 Those prior proposals suffered from the same defects addressed herein and in

letter dated March 14 2005 the OtTice of Chief Counsel informed Exelon that it would nOt recommend enforcement

action to the Commission if Exelon omitted the proposals in question from its 2005 proxy materials in reliance on

Rules 14a-8b and 14a-8f

The tirnestamp of Exelons Office of the Corp Secretary on the Proposal erroneously reads 2004

OMEAST 9378384 vi



Office of the Chief Counsel

Division of Corporate Finance

December 142005

Page of

II The Proposals may be omitted under Rules 14a-8c 14a-8d and 14a-811

because the Proponent has submitted substantially distinct multiple

proposals

As noted the Proposals consist of five separate resolutions each concerning distinct

topic Rule 4a-8c provides that each stockholder may submit no more than one proposal to

company for particular stockholders meeting and Exelon informed the Proponent of this in its

February 28 2005 letter to him In that letter Exelon requested that the Proponent advise

Exelon as to which of the five Proposals he wished to raise The Proponents response was to

my proposals in one with subsets cosmetic change that does not mask the reality that

the Proponent has proposed substantially distinct multiple proposals

The Staff has consistently concluded that substantially distinct multiple proposals will not

be considered as single proposal and has permitted the exclusion of shareholder proposals

containing multiple unrelated concepts Downey Financial Corp December 27 2004

ATT Corp Feb 19 2004 Ford Motor Company April 2003 As Rule 14a-8c provides

that each stockholder may submit no more than one proposal to company for particular

stockholders meeting and the Proponent despite notice and an opportunity to cure the

deficiencies in his Proposals continues to advocate for five separate Proposals the Proposals

are properly excluded under Rules 14a-8c 14a-8d and 14a-8fl Downey Financial

Corp December 27 2004 granting relief where the proponent submitted multiple proposals

relating to director compensation and independent directors ATT Corp February 19 2004

granting relief where the proponent submitted four separate proposals including proposals

requiring sales credit and compensation for closed sales and requiring an employee

grievance/dispute process

RI Each of the Termination Proposal the Recovery Proposal the Board

Approval Proposal and the Shareholder Approval Proposal may be omitted

under Rule 14a-8i7 because it deals with matter relating to Exelons

ordinary business operations

Under Rule 14a-8i7 company may omit shareholder proposal from its proxy

materials if the proposal deals with matter relating to the companys ordinary business

operations The acknowledged purpose of Rule 14a-8i7 is to allow companies to exclude

shareholder proposals that deal with ordinary business matters on which shareholders as

group would not be qualified to make an informed judgment due to their lack of business

experience and their lack of intimate knowledge of the issuers business See Exchange Act

Release No 3442999 November 22 1976

Termination Proposal

The Staff has consistently held that proposals relating to the dismissal termination or

hiring of executive officers are matters that are more appropriately addressed by the board of

directors and may.be omitted pursuant to Rule l4a8.i-7 becaus hay .elate-to-.ordinary....

DMEAST jt937854 vi



Office of the Chief Counsel

Division of Corporate Finance

December 14 2005

Page of

business operations See e.g The MONY Group Inc March 12004 Walt Disney Company

December 16 2002 Wachovia Corporation February 17 2002 Merrill Lynch Co

February 82002 Spartan Motors Inc March 13 2001 Wisconsin Energy Corporation

January 30 2001 and U.S Sancorp February 27 2000 As the Termination Proposal seeks

the dismissal of certain Exelori employees its relates to Exelons ordinary business operations

and may be excluded from the 2006 Proxy Materials pursuant to Rule 14a8i7

The Recovery Proposal the Board Approval Proposal and the

Shareholder Approval Proposal

In series of letters the Commissionhas repeatedly taken the position that shareholder

proposals relating to corporations charitable contributions are excludable under Rule 14a-

8i7 formerly Rule 14a-8c7 See e.g Delta AirLines Inc July 29 1999 proposal that

contributions in excess of $25000 per year be approved by shareholders properly excluded under

Rule 4a-8i7 see also e.g Pacific Gas Electric Company January 22 1997 proposal

advocating that registrant cease funding of particular charity properly excluded under former

Rule Wells Fargo Company January 26 1993 proposal advocating that

registrant provide ftrnding to particular charity properly excluded under form Rule 14a-

8c7 American Express Co February 28 1992 proposal advocating that registrant refrain

from making contributions in support of organizations that advocate or perform abortions

properly excluded under former Rule 14a-8c7 U.S West February 25 1992 same
Exxon Corporation February 19 1992 same As the Staff has also noted the mere fact that

proposal may be tied to social issue would not remove it from the sphere of ordinary business

In Walt Disney Company December 16 2002 the Staff concluded that proposal to recommend and

request that the board of directors consider removing the chief executive officer from the companys employment

and terminating his coatiact was excludable under Rule 14a-8i7 as it related to the termination hiring or

promotion of employees In Wachovia Corporation February 17 2002 the Staff concluded that proposal

requesting that the board of directors seek and hire competent CEO may be excluded as ordinary business as it

related to the termination hiring or promotion of employees In Merrill Lynch February 82002 the Staff

determined that shareholder proposal requesting the chief executive officers resignation may be excluded pursuant

to Rule 14a-8i7 as it related to the companys ordinary business of termination hiring or proxnotion of

employees In Spartan Motors Inc March 132001 the Staff held that shareholder proposal to remove the chief

executive officer was excludable under Rule 4a-8i7 as it related to the temunation hiring or promotion of

employees In Wisconsin Energy Corporation January 302001 the Staff concluded that proposal relating to

vote of no confidence in management and requesting that the directors seek the resignation of the CEO and president

of the company may be excluded under Rule 14a-8i7 as it related to the companys ordinary business of

termination hiring or promotion of employees In U.S Bancorp February 272000 the Staff held that

shareholder proposal to remove the officers and directors from office may be excluded under Rule 14a-8iX7 as it

related to the companys ordinary business of termination hiring or promotion of employees See also Middle South

Utilities Inc January 25 1988 shareholder proposal to replace chairman of the board and president excluded

under Rule l4a-8o7 as ordinary business as it related to the decision to alter or terminate the duties of executive

personnel and Continental illinois Corporation February 24 1983 shareholder proposal that recommended that

the chairman of the board and the president be terminated as employees excluded under Rule l4a-8c7 as oixlinary

business as it related to the employment of executive personnel

OMEAST 9378384 vi



Office of the Chief Counsel

Division of Corporate Finance

December 14 2005

Page of

operations for purposes of Rule 4a-8i7 formerly Rule 14a-8c7 PepsiCo Inc March

24 1993

Under the Pennsylvania Business Corporation Law the PBCL the allocation of

charitable contributions is matter that business corporation is permitted to relegate to its

ordinary business operations Charitable contributions and donations are specifically authorized

by Section l502a9 of the PB CL which provides that corporations may make contributions

and donations 15 Pa C.S.A 502a9 Under the PBCL decisions concerning the

allocation of charitable contributions need not be approved by the shareholders or the board of

directors and as result are permitted to be treated by the corporation as matter relating to the

conduct of its ordinary business operations

ExeJon and its subsidiaries contribute on regular basis to numerous charities and non

profit organizations that serve the communities in which they do business Exelon treats the

allocation of charitable contributions as part ofthe ordinary business operations of it and its

subsidiaries Exelons charitable contributions program is overseen by Corporate Citizenship

Review Committee committee authorized by Exelons Board of Directors the Board and

comprised of various Exelon officers The Corporate Governance Committee of the Board

reviews Exelons policies and practices with respect to its charitable contributions program

Pursuant to the terms of Exelons Contribution Guidelines adopted by the Board and Exelons

Chief Executive Officer in April 2004 which guidelines apply to Exelon and its subsidiaries

contributions6 of less than $50000 require the approval of an officer acting pursuant to authority

delegated to such officer by the Board contributions of more than $50000 but less than

$1000000 require the approval of the Corporate Citizenship Review Committee and

contributions of more than $1000000 require the approval of the Board

In these circumstances the Recovery Proposal the Board Approval Proposal and the

Shareholder Proposal each of which falls squarely within the area of proposals that the Staff

has stated maybe excluded under Rule 4a-8i7 may properly be omitted by Exelon from

the 2006 Proxy Materials See Delta Air Lines Inc July 29 1999 proposal that contributions

in excess of $25000 per year be approved by shareholders properly excluded under Rule 14a-

8i7

Contribution is defined in the guidelines to mean any gift or other transfer of money or any gift or other

transfer of property including real estate and equipment or any provision of services including the use of property

facilities or personnel to any person organization or entity including charity governmental unit or civic or

community development organization at price or other consideration to the Company below thir value or below

applicable tariffed rates for the property or service provided

DMEAST p9378384 vi
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Division of Corporate Finance

December 14 2005
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IV The Board Approval Proposal may be omitted under Rule 14a-8QlO

because such proposal has been substantially implemented

Rule 14a-8il permits the exclusion of proposal if the company has already

substantially implemented the proposaL

As noted above pursuant to the terms ofExelons Contribution Guidelines adopted in

April 2004 which guidelines apply to Bxelon and its subsidiaries contributions of more than

$50000 but less than $1000000 require the approval of the Corporate Citizenship Review

Committee As the Corporate Citizenship Review Committee acts pursuant to authority

delegated to it by the Board7 the Board Approval Proposal that contributions by Exelon over

$50000 should be approved by the Board of Directors has been substantially implemented and

may be properly omitted by Exelon from the 2006 Proxy Materials under Rule 14a.8il

CONCLUSION

Based upon the foregoing analysis we respectfully request that the Staff of the

Commission concur that it will take no action if lixelon excludes the Proposals from its 2006

Proxy Materials We would be happy to provide you with any additional infonnation and answer

any questions that you may have regarding this subject If you disagree with the conclusions set

forth in this letter we respectfully request the opportunity to confer with you prior to the

determination of the Staffs final position If we can be of any fluther assistance in this matter

please do not hesitate to call me at 215-864-8526 or Scott Peters Exelons Assistant

Secretary at 312 394-7252

Sincerely

Robert Ocriach

RCGfejg
Enclosures

cc Katherine Combs Esquire via overnight delivery

Edmond Ohisu Esquire

Bernard Meyer via overnight delivery

Scott Peters Esquire via overnight delivery

See 15 Pa C.S.A 173 1a board of directors of business corporation has authority to create one or more

conunittees which commiclee shall have and may exercise all of powers and authority of board of directors subject

to certain limited exceptions 15 Pa C.S.A 1732b fficers of business corporation shall have such authority

and perform such duties as may be determined pursuant to resolutions er orders ufboarduftiirectors

OMEAST 9376354 vi



February 2005

Ms Katherine Combs

Vice President Corporate

Secretary and Deputy General Counsel omc ThE CORP SECRETARY

Exelon Corporation

-10 South Dearborn Street 37th Floor FEB Z0a4

P.O Box 805398

Chicago Illinois 60680-5398
_________

Dear Ms Combs

Below is my proxy statement proposal for 2006 Please respond as soon as possible if there are

elTorS or required additions

Based on the following information

h//pIsbuphcitVpape.wSarchlve.CWtVPaPOliUCal%2DFOotbaIiSactiOflgetCOmPletafe11304

and similarnewspaper and TV news releases

The Philadelphia Inquirer reported that Senator Fume had used his political leverage to convince

energy company PECO and the Delaware River Port Authority to secretly donate neally $27 million to

community group which is controlled by his staff and which operates mostly in his district The deals

were made in the

late 1990s and 2000 when Fumo was Involved in electricity deregulation and in negotiating payments

by ORPA to the City of PhiIadelphia

Proposal 1- It is recommended that Exelort/PECO executives who approved these payments

have their eniployrnent terminated

Proposal 2- It is recommended that the donated monies be recovered and returned to both

Exelon customers and shareholders

Proposal 3- It is recommended that company charitable contiibutons over $50000 be

approved by the board of directors

Proposal 4- It is recommended that contributions over $1 million dollars require stockholder

approval

Pmposal 5- It is recommended that pofltical contributions not be permitted

Note If this proposal passes your review yet does not appear on the 2006 proxy statement will

immediately notify the SECI the State of Pennsylvanias Attorney Generars Office and the PUC to

investigate why it was not so posted

As of 111/2005 currently own 46 shares of Exelon common stock Value as of 2/8/2005 was

$2108.64 The stocl is held in my Wachovia On-line Brokerage account

2/9/2005

Bernard Meyer Exelon stockholder

FISMA 0MB Memorandum M-07-16
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From 0_Peters Scott Genco
Sent Monday February 28 2005 643 PM

rFsMA 0MB Memorandum M-07-16

Cc Ghsu Edruond PhiJa 3erlach Robert Phila Katherine.Combs@exeToncorp.com

Subject Exelon 20C Shareholder Proposal

February 28 2005

VIA FEDERAL EXPRESS

AND E-MAIL

Mr Bernard Meyer

FISMA 0MB Memorandum M-07-16

Re Notice of Procedural and Eligibility Deticiencies Pursuant to

Reg 240.4a-8t1

Dear Mr Meyer

lam writing in response to your February 92005 letter which we received

on Februazy 142005 relating to series of shareholder proposals that you

wish to have included in the proxy statement for the annual meeting of the

shareholders of Exelon Corporation to be held in 2006 collectively the

Proposal

The submission of shareholder proposals is governed by the rules and

regulations promulgated by the Securities and Exchange Commission the

SEC particularly Rcg 240.14a-8 copy of which is emlosed for your

review Under Rag 240 14a-8bt in order to submit proposal you

must have conthuously held at least $2000 in market value of Exclon common

stock for at least one year before you submitted your proposals and you

must continuously hold those shares through the date of the 2006 annual

meeting

You state in your letter that you are the bolder of 46 shares of Exelon

common stock and that you hold these shares in Wachovia On-line Brokerage

account _Pursuant to-Reg 4.240 ld4a-8b2 you need tosubmitt written

statement from your broker veriljing the number of shares of Exelon common

stock that you held for at least one year before the date on which you
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submitted your proposals the Broker Statement You also need to include

with the Broker Statement written statement from you that you intend to

COnEiUUC to hold the shares in question through the date of the 2006 annual

meeting the uOsvnership Affirmation

In addItion pursuant to Rag 240.14a-8c sharehàlder

proponent is entitled to raise one proposal for consideration at

particular meeting of the shareholders You have set forth in your February

9th letter five separate shareholder proposals labeled Proposal through

PropoSal You need to advise us as to which of the five Proposals you

which to raise in accordance with Rag 240.14a-8c with the remaining

four no longer being submitted for consideration the Proposal Selection

Pursuant to Rag 240.4a-Sfl you have fourteen calendar days from the

date of your receipt of this letter to provide to us the Broker

Statement the Ownership Affirmation and the Proposal Selection If

you fail to follow these eligibility and procedural requirements as outlined

above Exelon may exclude the Proposals from the 2006 proxy statement and

form of proxy

look forward to your response to this letter can be reached by regular

mail at the address above by email at scott.peters@exeloncorp.com

t.mailtosco1tpeterstlexetoncornconi or by telephone at 312-394-7252

Very truly yours

Scott Peters

Assistant Secretary SEC and

PURCA Counsel

SNP/eg

Enclosure

cc wienc SEC Division of Corporation Finance

Katherine Cotobs

Robert Gerlacb

Edmoud Ihisu

As you are aware the Proposals axe identical to the series of

shareholder proposals that you previously submitted to Exelon on January

2004 for inclusion in the proxy statement for the annual meeting of

shareholders to be held in 2005 On February 72005 Exelon submitted to

the SEC request for no-action relief regarding Exelons intent to omit

those earlier proposals from its proxy statement and fona ofproxy for its

2USTn tinjfshareholders the No-Action Request because among

other reasons you failed to satisi the requirements of Rag
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240.l4a-8bXl discussed herein

cC06 Meyer Proposal.pdP Rule 14a-8 Proposals of Security

Holdersiitm

This e-mail and any of its attachments may contain Exelon Coxporatiort

proprietaiy information which is privile8ed confidential or subject

to copyright belonging to the Bxelon Corporation thmily of Companies

This cnull is intended solely for the use of the individual or entity

to which it is addressed If you are not the intended recipient of this

e-mail you are hereby notified that any dissemination distiibution

copying or action taken in relation to the contents of and attachments

to this e-mail is
strictly prohibited end may be unlawthl If you have

received this e-mail in eaor please noti4 the sender immediately and

permanently delete the original and any copy of this e-mail and any

printout Thank You



February 2005

Ms Katherine Combs

Vice President Corporate

Secretary and Deputy General Counsel

Exelorr Corporation

10 South Dearborn Street 37th Floor

P.O Box 805398

Chicago illinoIs 80680-5398

Dear Ms Combs

Below is my proxy statement proposal for 2006 Please respond as soon as possible if there are

errors or required additions

Based on the following information

piipiUsburqhcPaPer.WWarchiVe.CtVPPOIitiCal%2QFOOthalaCtiOflgetCOrnpletefeM 304

and similar newspaper and TV news releases

The PI7iIacJephia Inquirer reported that Senator Fumo had used his political leverage to convince

energy company PECO and the Oelaware River Pail Authority to secretly donate needy $27 million to

community group which is controlled by his staff and which operates mostly In his district The deals

were made in the

Late 990s and 2000 when Fumo was involved in electricity deregulation and in negotiating payments

by DRPA to the City of Philadelphia

proposal 1.- It is recommended that Exelort/PECO executives who approved these payments

have their employment terminated

Proposal 2- It is recommended that the donated monies be recovered and returned to both

Exeton customers and shareholders

Proposal 3- It is recommended that company charitable contributions over $50000 be

approved by the board of directors

Proposal 4- It is recommended that contributions over $1 million dollars require stockholder

approval

Proposal 5- Ills recommended that political contributions not be permitted

Note If this proposal passes your review yet does not appear on the 2006 proxy statement will

immediately notify the SEC the State of Pennsylvaniaa Attorney Generals Office and the PUC to

investigate why it was not so posted

As Of 111/2005 currently own 46 shares of Exelon common stotc Value as of 2/812006 was

$2.10.64 The stock is held in my Wachovia On-kne Brokerage account

_____ 2/9/2005

Bernard Meyer Exelon stockholder

FISMA 0MB Memorandum M-07-16
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Rule 14a-8 Proposals of Security Holders

This section addresses when company must include shareholders proposal
in its proxy statement and

identify the proposal in its form of proxy when the company holds an annual or special meeting of

shareholders In summary in order to have your shareholder proposal included on companys proxy

card and included along with any supporting statement in its proxy statement you must be eligible and

follow certain procedures Under few specific circumstances the company is permitted to exclude

your proposal but only after submitting its reasons to the Commission We structured this section in

question-and- answer format so that it is easier to understand The references to you are to

shareholder seeking to submit the proposal

Question What is proposal shareholder proposal is your recommendation or requirement

that the company and/or its board of directora take action which you intend to próserit at

meeting of the companys shareholders Your proposal should state as clearly as possible the

course of action that you believe the company should follow If your proposal is placed on the

companys proxy card the company must also provide in the form of proxy means for

shareholders to specify by boxes choice between approval or disapproval or abstention Unless

otherwise indicated the word proposal as used in this section refers both to your proposal and

to your corresponding statement in support of your proposal if any

Question Who is eLigible to submit proposal and how do demonstrate to the company that

am eligible

---------rdvr-tu big bitiitai Tsilie ciiiiously held at least $2000
in market value or 1% of the companys securities entitled to be voted on the proposal at

the meeting for at one year by the date you submit the proposal You must continue to
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hold those securities through the date of the rneethig

If you are the registered holder of your securities which means that your name appeazs in

the companys records as shareholder the company can veri1 your eligibility on its own
although you will still have to provide the company with written statement that you intend

to continue to hold the securities through the date of the meeting of sharebolder However

if like many shareholders you are not registered holder the company likely does not know

that you are shareholder or how many shares you oi In this case at the time you

submit your proposal you must prove your eligibility to the company in one of two ways

The first way is to submit to the company written statement from the record

holder of your securities usually broker or bank verifring that at the time you

submitted your proposal you continuously held the securities for at least one year

You must also include your own wiitten statement that you intend to continue to hold

the securities through the date of the meeting of shareholders or

ii The second way to prove ownership applies only ifyou have filed ScheduleJ3j

Schedule l3Form Form and/or or amendments to those documents or

updated forms reflecting your ownership of the shares as of or before the date on

which the one-year eligibility period begins If you have tiled one of these documents

with the SEC you may demonstrate your eligi6ility by submitting to the company

copy of the schedule and/or form and any subsequent amendments reporting

change in your ownership level

Your written statement that you continuously held the required number of

shares for the one-year period as of the date of the statement and

Your written statement that you intend to continue ownership of the shares

through the date of the companys annual or special meeting

Question How many proposals may submIt Each shareholder may submit no more than one

proposal to company for particular shareholders meeting

Question How long can my proposal be The proposal including any accompanying supporting

statement may not exceed 501 words

Question What is the deadline for submitting proposal

If you are submitting your proposal for the companys annual meeting you can in most

cases find the deadline in last years proxy statement However if the company did not hold

an annual meeting last year or has changed the date of its meeting for this year more than

30 days from last years meeting you can usually find the deadline in one of the companys

quarterly reports on Form iQQ or 1f1Q$ or in shareholder reports of investment

companies under Rule 30d-l of the Investment Company Act of 1940 note This

section was redesignated as Rule 30-1 See 66 FR 3734 3759 Jan 16 2001 In order to

avoid controversy shareholders should submit their proposals by means including

electronic means that permit them to prove the date of de1ivery _____

The deadline is calculated in the following manner if the proposal is submitted for

regularly scheduled annual meeting The proposal must be received at the companys
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principal executive offices not less than 120 calendar days before the date of the companys

proxy statement released to shareholders in connection with the previous years annual

meeting However if the company did not bold an annual meeting the previous year or if

the date of this year annual meeting has been changed by more than 30 days from the date

of the previous years meeting then the deadline reasonable time before the company

begins to print and mail its proxy materials

If you are submitting your proposal for meeting of shareholders other than regularly

scheduled annual meeting the deadline is reasonable time before the company begins to

print and mail its proxy materials

Question What if fail to follow one of the eligibility or procedural requirements explained in

answers to Questions through of this section

The company mayexclude your proposal but only after it has notified you of the problem
and you have failed adequately to correct it Within 14 calendar days of receiving your

proposal the company must notify you in writing of any procedural or eligibility

deficiencies as well as of the time frame for your response Your response must be

posiniarked or transmitted electronically no later than 14 days from the date you received

the companys notification company need not provide you such notice of deficiency if

the deficiency cannot be remedied such as if you fail to submit proposal by the companyts

properly determined deadline If the company intends to exclude the proposal it will later

have to make submission under Rule 14a-8 and provide you with copy under Question

10 below Rule 14a-8j

If you fail in your promise to hold the required number of securities through the dte of the

meeting of shareholders then the company will be permitted to exclude all of your

proposals from its proxy materials for any meeting held in the following two calendar years

Question Who has the burden of persuading the Commissionor its staff that my proposal can

be excluded Except as otherwise noted the burden ison the company to demonstrate that it is

entitled to exclude proposal

Question Must appear personally at the shareholders meeting to present the proposal

Either you or your representative who is qualified under state law to present the proposal

on your behalf must attend the meeting to present the proposal Whether you attend the

meeting yourself or send qualified representative to the meeting in your place you should

make sure that you or your representative follow the proper state law procedures for

attending the meeting and/or presenting your proposal

If the company holds it shareholder meeting in whole or in part via electronic media and

the company permits you or your representative to present your proposal via such media

then you may appear through electronic media rather than traveling to the meeting to appear

in person

If you or your qualified representative fail to appear and present the proposal without good

cause the company will be permitted to exclude all of your proposals from its proxy

materialsfor anymeetitigs held in thefOtloWtWaiendÆiyears

Question if have complied with the procedural requirements on what other bases may
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company rely to exclude myproposal

Improper under state if the proposal is not proper subject for action by shareholders

under the laws of the jurisdiction of the companys organization

Not to paragraph il

Depending on the subject matter some proposals are not considered proper under state law

if they would be binding on the company if approved by shareholders In our experience

most proposals that are cast as recommendations or requests that the board of directors take

specified action are proper under state law Accordingly we will asswne that proposal

draf led as recommendation or suggestion is proper unless the company demonstrates

otherwise

Violation of law lithe proposal would if implemented cause the company to violate any

state federal or foreign law to which it is subject

Not to paragraph 02

Note to paragraph 02 We will not apply this basis for exclusion to permit exclusion of

proposal on grounds that it would violate foreign law if compliance with the foreign law

could result in violation of any state or federal law

Violation of proxy rules If the proposal or supporting statement is contrary to any of the

Commissionsproxy rules including jJe 14a-9 which prohibits materially false or

misleading statements in proxy soliciting materials

Personal grievance special interest If the proposal relates to the redress of personal claim

or grievance against the company or any other person or if it is designed to result in

benefit toyo or to further persona interest which is not shared by the other shareholders

at large

Relevance If the proposal relates to operations which account for less than percent of the

companys total assets at the end of its most recent fiscal year and for less than percent of

its net earning sand
gross

sales for its most recent fiscal year and is not otherwise

significantly related to the companys business

Absence of power/authority If the company would lack the power or authority to

implement the proposal

Management functions if the proposal deals with matter relating to the companys

ordinary business operations

Relates to election If the proposal relates to an election for membership on the companys

board of directors or analogous governing body
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Conflicts with companys proposal If the proposal directly conflicts with one of the

companys own proposals to be submitted to shareholders at the same meeting

Note to paragraph iX9

Note to paragraph i9 companys submission to the Commissionunder this section

should specif the points of conflict with the companys proposal

10 Substantially implemented If the company has already substantially implemented the

proposal

11 Duplication If the proposal substantially duplicates another proposal previously submitted

to the company by another proponent that will be included in the companys proxy materials

for the same meeting

12 kesubmissions If the proposal deals with substantially the same subject matter as another

proposal or proposals that has or have been previously included in the companys proxy

materials within the preceding calendar years company may exclude it from its proxy

materials for any meeting held within calendar years
of the last time it was included if the

proposal received

Less than 3% of the vote if proposed once within the preceding calendar years

ii Less than 6% of the vote on its last submission to shareholders ifproposed twice

previously within the preceding calendar years or

iii Less than 10% of the vote on its last submission to shareholders if proposed three

times or more previously within the preceding calendar years and

13 Specific amount of dividends If the proposal relates to specific amounts of cash or stock

dividends

Question 10 What procedures must the company follow if it intends to exclude my proposal

If the company intends to exclude proposal from its proxy materials it must file its

reasons with the CommissIon no later than 80 calendar days before it files its definitive

proxy statement and form of proxy with the Commission The company must

simultaneously provide you with copy of its submission The Commissionstaff may

permit the company to make its submission later than 80 days before the company files its

definitive proxy statement and form of proxy ifthe company demonstrates good cause for

missing the deadline

The company must file six paper copies of the following

Theproposal

ii An explanation of why the company believes that it may exclude the proposal which
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should ifpossible refer to the most recent applicable authority such as prior

Division letters issued under the rule and

iii supporting opinion of counsel when such reasons are based on matters of state or

foreign law

Question 11 May submit my own statement to the Commission responding to the companys

arguments

Yes you may submit response but it is not required You should try to submit any response to

us with copy to the company as soon as possible after the company makes its submission This

way the Commission staff will have time to consider fully your submission before it issues its

response You should submit six paper copies of your response

Question 12 If the company includes my shareholder proposal in its proxy materials what

information about me must it include along with the proposal itself

The companys proxy statement must include your name and address as well as the number

of the companys voting securities that.you hold However instead of providing that

information the company may instead include statement that it will provide the

information to shareholders promptly upon receiving an oral or written request

The company is not responsible for the contents of your proposal or supporting statement

Question 13 What can do if the company includes in its proxy statement reasons why it believes

shareholders should not vote in favor of myproposal and disagree with some of its statements

The company may elect to include in its proxy statement reasons why it believes

shareholders should vote against your proposal The company is allowed to make arguments

reflecting its own point of view just as you may express your own point of view in your

proposals supporting statement

However ifyou believe that the companys opposition to your proposal contains materially

false or misleading statements that may violate our anti- fraud rule Rule 4a-9 you should

promptly send to the Cormnission staff and the company letter explaining the reasons for

your view along with copy of the companys statements opposing your proposal To the

extent possible your letter should include specific factual information demonstrating the

inaccuracy of the companys claims Time permitting you may wish to try to work out your

differences with the company by yourself before contacting the Commissionstaff

We require the company to send you copy of its statements opposing your proposal before

it mails its proxy materials so that you may bring to our attention any materially false or

misleading statements under the following timeframes

If our no-action response requires that you make revisions to your proposal or

supporting statement as condition to requiring the company to include it in its proxy

materials then the company must provide you with copy of its opposition

ttments nrcMarthrs tal dayrafterthccomganyreceiventopytfyaur

revised proposal or
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ii In all other cases the company must provide you with copy of its opposition

statements no later than 30 calendar days before its files definitive copies of its proxy

statement and fomi of proxy under

Regulatory History

48 FR 38222 Aug 23 1983 as amended at 50FR 48181 Nov 22 1985 51 FR 42062 Nov 20 1986

52 FR 21936 June 10 1987 52 FR 48983 Dec 29 1987 63 FR 29106291 1928 1998 as

corrected at 63 FR 50622 50623 Sept 22 1998

TI-i Jitlwrsliy of Cucmnivri

College of LAW
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From Bernard Meyer FISMA 0MB Memorandum M-07-16

Sent Monday February 28 2005 827 PM

To ojeters Scott Genco Ghlsu Edmond Phila

Subject Re Exelon 2006 Shareholder Proposal

Dear Mr Peters

What bunch of bull shit Wrap my proposals in one with subsets Tomorrow

will contact my broker to get the added information

Your etToxt to limit shareholders complaints is being forwarded to the SEC and

ray state and federal legislators

You already explained in nauseating detail why my 2005 proposals were not

acceptable therefore corrected them with my proposals for 2006

Mr Meyer

Oiiginal Message

From 4cott.pctcrs@exeloncorp.com

ISMA 0MB Memorandum M-07-16

Cc gbisuebal1ardspahr.com gerlachbailardspahrcom

KatherineCombs@excIoncorp.com

Sent Monday February 282005 643 PM

Subject Exelon 2006 Shareholder Proposal

February 28 2005

VIA FEDERAL EXPRESS

AND E-MAIL

Mi Bernard Meyer

FISMA 0MB Memorandum M-07-16

Re Notice of Procedural and Eligibility Deficiencies Pursuant to

Reg 240.14a.8fl

Dear Mr Meyer
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lain writing in response to your Febniaiy 2005 letteç which we received

on February 14 2005 relating to series of shareholder proposals that you

wish to have included in the proxy statement for the annual meeting of the

shareholders of Exelon Coxporation to be held in 2006 collectively the

Proposals

The submission of shareholder proposals is governed by the rules and

regulations promulgated by the Securities and Exchange Commission the

SEC particularly Reg 240 L4a-8 copy of which is enclosed for your

review Under Keg 240.1 4a-8bl in order to submit proposal you

must have continuously held at least $2000 in market value of Exelon common

stock for at least one year
before you submitted your proposals and you

must continuously hold those shares through the date of the 2006 annual

meeting

You state in your letter that you are the holder of 46 shares of Exelon

common stock and that you hold these shares in Wachovia On-line Brokerage

account Pursuant to Keg 2401 14a-8b2 you need to submit written

statement from your broker verifying the number of shares of Exelon common

stock that you held for at least one year before the date on which you

submitted your proposals the Broker Statement You also need to include

with the Broker Statement written statement from you that you intend to

continue to hold the shares in question through the date of the 2006 annual

meeting thc Ownership Affirmation

In addition pursuant to keg 240 l4a-8c shareholder

proponent is entitled to raise one proposal for consideration at

particular meeting of the shareholders You have set forth in your February

9th letter five separate shareholder proposals labeled Proposal through

Proposal You need to advise us as to which of the five Proposals you

which to raise in accordance with Reg 240 14a-8c with the remaining

four no longer being submitted for consideration the Proposal Selection

Pursuant to Keg 240.14a-8fI you have fourteen calendar days from the

date of your receipt of this letter to provide to us the Broker

Statement the Ownership Affirmation and the Proposal Selection If

you fail to follow these eligibility and procedural requirements as outlined

above Exelon may exclude the Proposals from the 2006 proxy statement and

form of proxy

look forward to your response to this letter can be reached by regular

mail at the adthess above by email at scott.petersexeloncorp.com

cmailtoscott.peters@eceloncorp.com or by telephone at 312-394-7252

Very truly yours

ScottN Peters
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Assistant Secretary SEC and

PUNCA Counsel

SNP/eg

Enclosure

cc w/encj SEC Division of Corporation Finance

Katherine Combs

Robert Gerlach

Edxnond Ohisu

As you are aware the Proposals are identical to the series of

shareholder proposals that you previously submitted to Exelon on January

2004 for inclusion in the proxy statement for the annual meeting of

shareholders to beheld in 2005 On February 72005 Exelon submitted to

the SEC request for no-action relief regarding Exelons intent to omit

those earlier proposals from its proxy statement and form of
proxy for its

200S annual meeting of shareholders the No-Action Request because among

other reasons you failed to satisfy the requirements of Reg

240 l4a-2bXl discussed herein

2006 Meyer ProposaLpdP Rule 14a-8 Proposals of Security

Holders.htrrt

This e-mail and any of its attachments may contain Exelon Corporation

proprietary information which is privileged confidential or subject

to copyright belonging to the Exelon Corporation family of Companies

This e-mail is intended solely for the use of the individual or entity

to which it is addressed If you are act the intended recipient of this

e-mail you are hereby notified that any dissemination distribution

copying or action taken in relation to the contents of and attachments

to this e-mail is strictly prohibited and may be unlawfuL If you have

received this c-mail in error please notify the sender immediately and

permanently delete the original and any copy of this e-mail and any

printout Thank You



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SRAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to

matters arising under Rule 4a-8 CFR 240.1 4a-2 as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it maybe appropriate in particular matter to

recommend enforeement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company
in

support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 4a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the staffs infonnal

procedures and proxy review into formal or adversary procedure

It is important to note that the staffs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she mayhave against

the company in court should the management omit the proposal from the companys proxy

material


